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INTRODUCTION

At issue in this case is the question of whether monies received by
Washington hospitals from states other than Washington are deductible
from income subject to the business and occupation (B&O) tax pursuant to
RCW 82.04.4311. The petition for review in this matter clearly “involves
an issue of substantial public interest that should be determined by the
Supreme Court” under RAP 13.4(b)(4) because:

(a) given the complex federal Medicaid/CHIP rules regarding
“residency,” the application of the deduction will apply to all public and
nonprofit hospitals in Washington, not just those near state borders, and
therefore this case affects the interests of many hospitals and patients; and

(b) because the case has proceeded thus far without attention to
application of federal law on RCW 74.09 and the programs created
thereunder, the public interest would be disserved if the Court were to deny
review and not consider the merits as more fully argued with amicus input.

IDENTITY AND INTEREST OF AMICUS

WSHA is a Washington member-led association representing
hospitals and health systems advocating on their behalf to achieve the
mission of improving the health of Washington’s communities. WSHA is
a Washington non-profit corporation. WSHA works to be a trusted, credible

resource on health care issues and advocates at the state and federal levels
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for policies that increase access to care and to improve quality. Through
WSHA, Washington hospitals effectively, efficiently, and on a
collaborative basis, address health care issues in the State. The Washington
legislature has recognized in statutes the key role that WSHA plays in the
public discourse on health care and improvements to the health care systems
operating in Washington. See, e.g., RCW 70.225.020, 74.09.611 and
74.09.5225.
STATEMENT OF THE CASE

The Court of Appeals decision to disallow tax deductions under
RCW 82.04.4311 relied on a conclusion that “covered services” were
limited to those provided under RCW 74.09. Even were the Court of
Appeals correct, payments from other states are in fact for services provided
under RCW 74.09 programs.

RCW 82.04.4311 and RCW 74.09 must be viewed in the context of
the federal Medicaid law. Washington State has established a Medicaid
program, a CHIP program and other state-funded health programs. See
Chapter 74.09 RCW. The starting place for understanding these programs
is the Washington State Plan approved by the federal government. A state’s
Medicaid and CHIP programs must comply with its State Plan. 42 U.S.C.

§ 13964, see Appendix, Ex. A-1 (“A State plan for medical assistance must-
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- (1) provide that it shall be in effect in all political subdivisions of the State,
and, if administered by them, be mandatory upon them ...”).

RCW 74.09.470 also requires the Medicaid and CHIP programs to
operate in accordance with the State Plan, providing as follows:

There is hereby established a new program of federal-aid assistance
to be known as medical assistance to be administered by the
authority. The authority is authorized to comply with the federal
requirements for the medical assistance program provided in the
social security act and particularly Title XIX of Public Law (89-97),
as amended, in order to secure federal matching funds for such
program.

In administering the [apple health for kids] program, the authority
shall take such actions as may be necessary to ensure the receipt of
federal financial participation under the medical assistance program,
as codified at Title XIX of the federal social security act, the state
children's health insurance program, as codified at Title XXI of the
federal social security ...

Federal regulation 42 C.F.R. § 430.10 defines a State Plan as follows:

The State plan is a comprehensive written statement submitted by
the [state] agency describing the nature and scope of its Medicaid
program and giving assurance that it will be administered in
conformity with the specific requirements of title XIX, the
regulations in this Chapter IV, and other applicable official
issuances of the Department [of Health and Human Services]. The
State plan contains all information necessary for CMS to determine
whether the plan can be approved to serve as a basis for Federal
financial participation (FFP) in the State program.

The State Plan is an agreement between a state and the Federal
government describing how a state administers its Medicaid and CHIP
programs. Federal regulation 42 C.F.R. § 431.52 imposes requirements on

Washington with respect to care provided to patients eligible for Medicaid
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in their state of residence. 42 C.F.R. § 431.52, see Appendix, Ex. A-2 (“The
plan must provide that the State will establish procedures to facilitate the
furnishing of medical services to individuals who are present in the State
and are eligible for Medicaid under another State’s plan™).

Federal rules define who is a resident of a state for Medicaid and
CHIP purposes. Regulation 42 C.F.R. § 435.403(d) (see Appendix, Ex. A-
- 3) sets out the federal Medicaid residency rules. Residency under the federal
Medicaid/CHIP regulation is not consistent with lay concept of residency.
See 42 C.F.R. § 435.403. (“A resident of a State is any individual who: (1)
Meets the conditions in paragraphs (e) through (i) of this section; or (2)
Meets the criteria specified in an interstate agreement under paragraph (k)
of this section.”)

State residency is complex. For example, 42 C.F.R. §435.403
provides that when a state places a child in an out of state foster home with
foster parents unrelated to the child, the child’s home for Medicaid purposes
remains in the state from which the placement was made and is not the state
where the child lives. Under the federal residency rules, a Medicaid
enrolled child in the foregoing example would continue to qualify for

payments from the Originating State’s Plan.
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The Centers of Medicare and Medicaid Services (“CMS”) has
acknowledged that the federal residency rules create practical problems for
patients and states, stating as follows:

The problems include--

» For the beneficiary, locating a sufficient number of providers
willing to accept out-of-State Medicaid cards. (Some providers may
be reluctant because of their unfamiliarity with the requirements of
another Medicaid agency.)

* For the originating state, administrative difficulties as it attempts
to guarantee service coverage and provider compliance across state
lines.

47 Fed. Reg. 28652-01 (July 1, 1982). (See Appendix, Ex. A-4.)

CMS also recognized that there were difficulties for the non-resident
state (i.e. the “Receiving State™), because it is required, by federal
regulations to establish procedures to facilitate the “furnishing of medical
services to individuals who are present in the State and are eligible for
Medicaid under another State’s plan” and to address these provisions in its
State Plan. 42 C.F.R. § 431.52 (“Cooperation among States. The plan must
provide that the State will establish procedures to facilitate the furnishing
of medical services to individuals who are present in the State and are
eligible for Medicaid under another State’s plan.”)

Thus, although the Receiving State is responsible to facilitate the
delivery of Medicaid services to non-residents, the Originating State is

financially liable for paying for that care, unless (as discussed below) the
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states agree otherwise or the ‘States cannot resolve which State is the State
of residence [in which case], the State where the individual is physically
located is the State of residence.” 42 CFR § 435.403(m). In any case, the
Receiving State must assume its facilitation responsibilities and include a
discussion of its process in its State Plan.

CMS did not attempt to solve the practical problems associated with
the federal residency definitions, stating instead:

We are not currently developing procedures to solve potential
administrative problems that may result from this requirement
because we believe that States should be free to agree among
themselves on procedures. A State may enter into an agreement with
another State to facilitate the provision of Medicaid for title IV-E
children who move to a second State.

Two States can agree, for example, that the receiving State would
issue its Medicaid card and provide its program of Medicaid
coverage, so long as the receiving State’s program includes the
services provided by the originating State. The two States may
decide that the originating State should reimburse the receiving
State for the Medicaid costs ...

Although we encourage the use of interstate agreements, for the
benefit of both beneficiaries and State Medicaid agencies, the statute
does not require that States develop those agreements. Section
101(a)(4)(B) of Pub. L. 96-272 [codified at 42 U.S.C. § 673a]

provides that any such interstate compacts “are hereby approved by
Congress”.

47 Fed. Reg. 28652-01 (July 1, 1982).
Federal law, 42 U.S.C. §673a, empowers states to enter into
collaborative agreements with other states, providing in its entirety as

follows:
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The Secretary of Health and Human Services shall take all possible
steps to encourage and assist the various States to enter into
interstate compacts (which are hereby approved by the Congress)
under which the interests of any adopted child with respect to whom
an adoption assistance agreement has been entered into by a State
under section 673 of this title will be adequately protected, on a
reasonable and equitable basis which is approved by the Secretary,
if and when the child and his or her adoptive parent (or parents)
move to another State.

CMS later adopted 42 C.F.R. § 435.403(k), which expanded the
scope of interstate agreements to address patients other than foster children,
providing as follows:

A State may have a written agreement with another State setting
forth rules and procedures resolving cases of disputed residency. ...
The agreements must contain a procedure for providing Medicaid to
individuals pending resolution of the case. States may use interstate
agreements for purposes other than cases of disputed residency to
facilitate administration of the program, and to facilitate the
placement and adoption of title IV-E individuals when the child and
his or her adoptive parent(s) move into another State.

Washington State has entered into interstate agreements with every
state other than New York and Wyoming. Those agreements are described

in Washington’s State Plan https://www.hca.wa.gov/assets/program/

MAGI-Related-Pages.pdf (“The state has Interstate Agreements with the

following selected states ...”). Washington’s interstate agreements are
approved components of Washington’s state Medicaid program pursuant to

42 U.S.C. § 673a (interstate compacts “are hereby approved by Congress.”)
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In accordance with the leeway provided by federal law, Washington,
has made arrangements with virtually every other state to address the
complicated funding and administrative issues which would arise if it
simply complied with the federal Medicaid residency definitions and did
nothing more. These interstate arrangements are a component of the
Washington’s Medicaid and CHIP plans.

ARGUMENT

WSHA agrees with Petitioners that this Court should accept review
for the reasons stated in the Petition. There are, however, additional bases
for determining that the Petition involves an issue of substantial public
importance. Even if the Court of Appeals was correct that RCW 82.04.4311
allows for deductions only as to programs “under chapter 74.09,” this Court
should account for the complex federal rules defining Medicaid residency,
the authority of States to redefine coverage under their programs through
interstate agreements, and the requirement that a Receiving State facilitate
the care of patients who qualify for Medicaid in another state.

It is critical to all public and non-profit hospitals in Washington that
the Court address the fact that Washing;ton’s Plan and its interstate
agreements create arrangements with other states with respect to care
Washington will assure is provided to Medicaid patients from other states

who have come to Washington. Those arrangements are, therefore, part of
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the Washington Medicaid and CHIP programs under RCW 74.09 because
they are a component of the Plan, i.e. the document which defines
Washington’s Medicaid and CHIP programs. Further, the text of the Plan
makes clear that these individuals are receiving services under a RCW 74.09
program. Appendix A, Ex-A-3, State Plan, pages 38 to 40 (“Medicaid
Eligibility). The state provides Medicaid to [the following] ... IV-E eligible
children living in the state, [patients who] or otherwise meet the
requirements of 42 C.F.R. § 435.403, [and patients who] meet the criteria
specified in an interstate agreement”).

Hospitals and patients throughout Washington will be affected if
payments from other states are not recognized as payments for services
under RCW 74.09. The Court of Appeals did not consider the requirement
that a Receiving State facilitate the care of these Medicaid patients (some
of whom actually live in Washington), nor was it aware of the complex
federal rules deﬁniﬁg residency, the authority of States to redefine residency
through interstate agreements, and Washington’s integration of interstate
agreements into its Plan.

This Court should correctly interpret RCW 74.09 as including
services provided under an interstate agreement given the federal
regulations and interstate agreements under the Washington State Plan. The

monies received by Petitioners were compensation received under:

502558958 v3




a. The medical assistance program as defined by RCW
74.09.010(14); and ‘
b. The CHIP program defined by RCW 74.09.010(3).
Indeed, this interpretation of RCW 82.04.4311 is consistent with the |
legislature’s own statement as follows, of purpose of the statute:

The legislature finds that the provision of health services to those
people who receive federal or state subsidized health care benefits
by reason of age, disability, or lack of income is a recognized,
necessary, and vital governmental function. As a result, the
legislature finds that it would be inconsistent with that governmental
function to tax amounts received by a public hospital or nonprofit
hospital . . . when the amounts are paid under a health service
program subsidized by federal or state government.

2002 Laws, ch. 314, sec. 1.
CONCLUSION
The Petition involves an issue of substantial public importance
pursuant to RAP 13.4(b)(4) because it affects hospitals throughout
Washington that receive monies from other states under the State Plan and
the resulting programs developed under RCW 74.09.

DATED this 28th day of October, 2019.

K&L GATES LLP i
By: Late B —
Carla DewBerry, WSBA No. 15746
K&L Gates LLP

925 Fourth Ave., Suite 2900

Seattle, Washington 98104-1158
Email: carla.dewberry@klgates.com
Attorneys for Amicus Curiae
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10/6/2019 Social Security Act §1902

STATE PLANS FOR MEDICAL ASSISTANCEI5!

Sec. 1902. [42 U.S.C. 1396a] (a) A State plan for medical assistance must—

(1) provide that it shall be in effect in all political subdivisions of the State, and, if administered by
them, be mandatory upon them;

(2) provide for financial participation by the State equal to not less than 40 per centum of the
non-Federal share of the expenditures under the plan with respect to which payments under section
1903 are authorized by this title; and, effective July 1, 1969, provide for financial participation by the
State equal to all of such non-Federal share or provide for distribution of funds from Federal or
State sources, for carrying out the State plan, on an equalization or other basis which will assure that
the lack of adequate funds from local sources will not result in lowering the amount, duration,
scope, or quality of care and services available under the plan;

(3) provide for granting an opportunity for a fair hearing before the State agency to any individual
whose claim for medical assistance under the plan is denied or is not acted upon with reasonable
promptness;

(4) provide (A) such methods of administration (including methods relating to the establishment
and maintenance of personnel standards on a merit basis, except that the Secretary shall exercise no
authority with respect to the selection, tenure of office, and compensation of any individual
employed in accordance with such methods, and including provision for utilization of professional
medical personnel in the administration and, where administered locally, supervision of
administration of the nlan) as are found by the Secretary to be necessary for the proper and efficient
operation of the plan,®! (B) for the training and effective use of paid subprofessional staff, with
particular emphasis on the full-time or part-time employment of recipients and other persons of low
income, as community service aides, in the administration of the plan and for the use of nonpaid or
partially paid volunteers in a social service volunteer program in providing services to applicants and
recipients and in assisting any advisory committees established by the State agency, (C) that each
State or local officer, employee, or independent contractor who is responsible for the expenditure of
substantial amounts of funds under the State plan, each individual who formerly was such an officer,
employee, or contractor and each partner of such an officer or employee shall be prohibited from
committing any act, in relation to any activity under the plan, the commission of which, in
connection with any activity concerning the United States Government, by an officer or employee of
the United States Government, an individual who was such an officer, employee, or contractor or a
partner of such an officer or employee is prohibited by section 207 or 208 of title 18, United States
Codel”), and (D) that each State or local officer, employee, or independent contractor who is
responsible for selecting, awarding, or otherwise obtaining items and services under the State plan
shall be subject to safeguards against conflicts of interest that are at least as stringent as the
safeguards that apply under section 27 of the Office of Federal Procurement Policy Act (41 U.S.C.
423) to persons described in subsection (a)(2) of such section of that Act;

(5) either provide for the establishment or designation of a single State agency to administer or to
supervise the administration of the plan; or provide for the establishment or designation of a single
State agency to administer or to supervise the administration of the plan, except that the
determination of eligibility for medical assistance under the plan shall be made by the State or local
agency administering the State plan approved under title | or XVI (insofar as it relates to the aged) if
the State is eligible to participate in the State plan program established under title XVI, or by the
agency or agencies administering the supplemental security income program established under title
XVl or the State plan approved under part A of title IV if the State is not eligible to participate in the
State plan program established under title XVI;

(6) provide that the State agency will make such reports, in such form and containing such
information, as the Secretary may from time to time require, and comply with such provisions as the
Secretary may from time to time find necessary to assure the correctness and verification of such
reports;

(7) provide safeguards which restrict the use or disclosure of information concerning applicants
and recipients to purposes directly connected with—

(A) the administration of the plan; and

hitps:/fiwww.ssa.gov/OP_Home/ssact/title 19/1902.htm Appendix, Ex. A-1, Page 1 1147
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(B) at State option, the exchange of information necessary to verify the certification of
eligibility of children for free or reduced price breakfasts under the Child Nutrition Act of
196681 and free or reduced price lunches under the Richard B. Russell National School Lunch
Actl?], in accordance with section 9(b) of that Act, using data standards and formats established
by the State agency;

(8) provide that all individuals wishing to make application for medical assistance under the plan
shall have opportunity to do so, and that such assistance shall be furnished with reasonable
promptness to all eligible individuals; '

(9) provide—

(A) that the State health agency, or other appropriate State medical agency (whichever is
utilized by the Secretary for the purpose specified in the first sentence of section 1864(a)), shall
be responsible for establishing and maintaining health standards for private or public
institutions in which recipients of medical assistance under the plan may receive care or
services,

(B) for the establishment or designation of a State authority or authorities which shall be
responsible for establishing and maintaining standards, other than those relating to health, for
such institutions,

(C) that any laboratory services paid for under such plan must be provided by a laboratory
which meets the applicable requirements of section 1861(e)(9) or paragraphs (16) and (17) of
section 1861(s), or, in the case of a laboratory which is in a rural health clinic, of section
1861(aa)(2)(G), and

(D) that the State maintain a consumer-oriented website providing useful information to
consumers regarding all skilled nursing facilities and all nursing facilities in the State, including
for each facility, Form 2567 State inspection reports (or a successor form), complaint
investigation reports, the facility’s plan of correction, and such other information that the State
or the Secretary considers useful in assisting the public to assess the quality of long term care
options and the quality of care provided by individual facilities.

(10) provide—

(A) for making medical assistance available, including at least the care and services listed in
paragraphs (1) through (5), (17), (21) and (28)of section 1905(a), to—

(i) all individuals—

(I) who are receiving aid or assistance under any plan of the State approved under
title 1, X, XIV, or XVI, or part A or part E of title IV (including individuals eligible under
this title by reason of section 402(a)(37), 406(h), or 473(b), or considered by the State
to be receiving such aid as authorized under section 482(e)(6)),

(I)(aa) with respect to whom supplemental security income benefits are being paid
under title XVI (or were being paid as of the date of the enactment of section 211(a) of
the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (P.L. 104-
193110y and would continue to be paid but for the enactment of that section), (bb)
who are qualified severely impaired individuals.(as defined in section 1905(q)), or (cc)
who are under 21 years of age and with respect to whom supplemental security
income benefits would be paid under title XVI if subparagraphs (A) and (B) of section
1611(c)(7) were applied without regard to the phrase "the first day of the first month
of the following”,

(1) who are qualified pregnant women or children as defined in section 1905(n),

(IV) who are described in subparagraph (A) or (B) of subsection (I)(1) and whose
family income does not exceed the minimum income level the State is required to
establish under subsection ()(2)(A) for such a family;

(V) who are qualified family members as defined in section 1905(m)(1),

(VI) who are described in subparagraph (C) of subsection (I)(1) and whose family
income does not exceed the income level the State is required to establish under
subsection (1)(2)(B) for such a family,

(VI) who are described insubparagraph (D) of subsection (I)(1) and whose family
income does not exceed the income level the State is required to establish under
subsection (1)(2)(C) for such a family; orl!]

https:/www.ssa.gov/OP_Home/ssactfitle19/1902.htm Appendix, Ex. A-1, Page 2 2/47
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(VIII) beginning January 1, 2014, who are under 65 years of age, not pregnant, not
entitled to, or enrolled for, benefits under part A of title XVIII, or enrolled for benefits
under part B of title XVIll, and are not described in a previous subclause of this clause,
and whose income (as determined under subsection (e)(14)) does not exceed 133
percent of the poverty line (as defined in sec’rlon 2110(c)(5)) applicable to a family of
the size involved, subject to subsection (k);l!

(IX)[13] who—

(aa) are under 26 years of age;

(bb) are not described in or enrolled under any of subclauses (I) through (VII) of
this clause or are described in any of such subclauses but have income that
exceeds the level of income applicable under the State plan for eligibility to enroll
for medical assistance under such subclause;

(cc) were in foster care under the responsibility of the State on the date of
attainina 18 vears of age or such higher age as the State has elected under
section 475(8)(B)(iii); and

(dd) were enrolled in the State plan under this title or under a waiver of the plan
while in such foster care;

(i) at the option of the State, to any group or groups of individuals described in section
1905(a) (or, in the case of individuals described in section 1905(a)(i), to any reasonable
categories of such individuals) who are not individuals described in clause (i) of this
subparagraph but—

() who meet the income and resources requirements of the approprlate State plan
described in clause (i) or the supplemental security income program (as the case may
be),

(1) who would meet the income and resources requirements of the appropriate
State plan described in clause (i) if their work-related child care costs were paid from
their earnings rather than by a State agency as a service expenditure,

() who would be eligible to receive aid under the appropriate State plan described
in clause (i) if coverage under such plan was as broad as allowed under Federal law,

(IV) with respect to whom there is being paid, or who are eligible, or would be
eligible if they were not in a medical institution, to have paid with respect to them, aid
or assistance under the appropriate State plan described in clause (i), supplemental
security income benefits under title XVI, or a State supplementary payment;

(V) who are in a medical institution for a period of not less than 30 consecutive days
(with eligibility by reason of this subclause beginning on the first day of such period),
who meet the resource requirements of the appropriate State plan described in clause
(i) or the supplemental security income program, and whose income does not exceed
a separate income standard established by the State which is consistent with the limit
established under section 1903(f)(4)(C),

(V1) who would be eligible under the State plan under this title if they were in a
medical institution, with respect to whom there has been a determination that but for
the provision of home or community-based services described in subsection (c), (d), or
(e) of section 1915 they would require the level of care provided in a hospital, nursing
facility or intermediate care facility for the mentally retarded the cost of which could
be reimbursed under the State plan, and who will receive home or community-based
services pursuant to a waiver granted by the Secretary under subsection (c), (d), or (e)
of section 1915,

(V1) who would be eligible under the State plan under this title if they were in a
medical institution, who are terminally ill, and who will receive hospice care pursuant
to a voluntary election described in section 1905(o);

(VHI) who is a child described in section 1905(a)(i}—

(aa) for whom there is in effect an adoption assistance agreement (other than
an agreement under part E of title IV) between the State and an adoptive parent
or parents,

(bb) who the State agency responsible for adoption assistance has determined
cannot be placed with adoptive parents without medical assistance because such

https:/iwww.ssa.goviOP_Home/ssacttitle19/1902.htm Appendix, Ex. A-1, Page 3 3/47
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child has special needs for medical or rehabilitative care, and

(cc) who was eligible for medical assistance under the State plan prior to the
adoption assistance agreement being entered into, or who would have been
eligible for medical assistance at such time if the eligibility standards and
methodologies of the State’s foster care program under part E of title IV were
applied rather than the eligibility standards and methodologies of the State’s aid
to families with dependent children program under part A of title IV;

(IX) who are described in subsection (I)(1) and are not described in clause (i)(IV),
clause (i)(VI), or clause (i)(VIl);

(X) who are described in subsection (m)(1);

(XI) who receive only an optional State supplementary payment based on need and
paid on a regular basis, equal to the difference between the individual's countable
income and the income standard used to determine eligibility for such supplementary
payment (with countable income being the income remaining after deductions as
established by the State pursuant to standards that may be more restrictive than the
standards for supplementary security income benefits under title XVI), which are
available to all individuals in the State (but which may be based on different income
standards by political subdivision according to cost of living differences), and which
are paid by a State that does not have an agreement with the Commissioner of Social
Security under section 1616 or 1634;

(XIl) who are described in subsection (z)(1) (relating to certain TB-infected
individuals);

(XI) who are in families whose income is less than 250 percent of the income
official poverty line (as defined by the Office of Management and Budget, and revised
annuallv in accordance with section 673(2) of the Omnibus Budget Reconciliation Act
of 19811141y applicable to a family of the size involved. and who but for earnings in
excess of the limit established under section 1905(q)(2)(B), would be considered to be
receiving supplemental security income (subject, notwithstanding section 1916, to
payment of premiums or other cost—sharing charges (set on a sliding scale based on
income) that the State may determine);

(XIV) who are optional targeted low-income children described in section 1905(u)(2)
(B);

(XV) who, but for earnings in excess of the limit established under section 1905(q)(2)
(B), would be considered to be receiving supplemental security income, who is at least
16, but less than 65, years of age, and whose assets, resources, and earned or
unearned income (or both) do not exceed such limitations (if any) as the State may
establish;

(XVI) who are employed individuals with a medically improved disability described in
section 1905(v)(1) and whose assets, resources, and earned or unearned income (or
both) do not exceed such limitations (if any) as the State may establish, but only if the
State provides medical assistance to individuals described in subclause (XV);

(XVII) who are independent foster care adolescents (as defined in section 1905(w)
(1)), or who are within any reasonable categories of such adolescents specified by the
State; A

(XVIII) who are described in subsection (aa) (relating to certain breast or cervical
cancer patients);

(XIX) who are disabled children described in subsection (cc)(1); or

(XX) beginning January 1, 2014, who are under 65 years of age and. are not
described in or enrolled under a previous subclause of this clause, and whose income
(as determined under subsection (e)(14)) exceeds 133 percent of the poverty line (as
defined in section 2110(c)(5)) applicable to a family of the size involved but does not
exceed the highest income eligibility level established under the State plan or under a
waiver of the plan, subject to subsection (hh);

(XXI) who are described in subsection (ii) (relating to individuals who meet certain
income standards);
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(XXI) who are eligible for home and community-based service under needs-based
criteria established under paragraph (1)(A) of section 1915(i), or who are eligible for
home and community-based services under paragraph (6) of such section, and who
will receive home and community-based services pursuant to a State plan amendment
under such subsection;

(B) that the medical assistance made available to any individual described in subparagraph
(A)—

(i) shall not be less in amount, duration, or scope than the medical assistance made
available to any other such individual, and

(ii) shall not be less in amount, duration, or scope than the medical assistance made
available to individuals not described in subparagraph (A);

(C) that if medical assistance is included for any group of individuals described in section
1905(a) who are not described in subparagraph (A) or (E), then—

(i) the plan must include a description of (I) the criteria for determining eligibility of
individuals in the group for such medical assistance, (Il) the amount, duration, and scope of
medical assistance made available to individuals in the group, and (lll) the single standard
to be employed in determining income and resource eligibility for all such groups, and the
methodology to be employed in determining such eligibility, which shall be no more
restrictive than the methodology which would be employed under the supplemental
security income program in the case of groups consisting of aged, blind, or disabled
individuals in a State in which such program is in effect, and which shall be no more
restrictive than the methodology which would be employed under the appropriate State
plan (described in subparagraph (A)(i)) to which such group is most closely categorically
related in the case of other groups;

(i) the plan must make available medical assistance—

() to individuals under the age of 18 who (but for income and resources) would be
eligible for medical assistance as an individual described in subparagraph (A)(i), and

(I) to pregnant women, during the course of their pregnancy, who (but for income
and resources) would be eligible for medical assistance as an individual described in
subparagraph (A);

(i) such medical assistance must include (I) with respect to children under 18 and
individuals entitled to institutional services, ambulatory services, and (ll) with respect to
pregnant women, prenatal care and delivery services; and

(iv) if such medical assistance includes services in institutions for mental diseases or in an
intermediate care facility for the mentally retarded (or both) for any such group, it also
must include for all groups covered at least the care and services listed in paragraphs (1)
through (5) and (17) of section 1905(a) or the care and services listed in any 7 of the
paragraphs numbered (1) through (24) of such section;

(D) for the inclusion of home health services for any individual who, under the State plan, is
entitled to nursing facility services;

(EXi) for making medical assistance available for medicare cost-sharina (as defined in section
1905(p)(3)) for qualified medicare beneficiaries described in section 1905(p)(1);

(i) for making medical assistance available for payment of medicare cost-sharing
described in section 1905(0)(3)(A)(i) for qualified disabled and working individuals
described in section 1905(s);

(iii) for makina medical assistance available for medicare cost sharing described in
section 1905(p)(3)(A)(ii) subject to section 1905(p)(4), for individuals who would be
qualified medicare beneficiaries described in section 1905(p)(1) but for the fact that their
income exceeds the income level established by the State under section 1905(p)(2) but is
less than 110 percent in 1993 and 1994, and 120 percent in 1995 and years thereafter of
the official poverty line (referred to in such section) for a family of the size involved;

(iv) subject to sections 1933 and 1905(p)(4), for makina medical assistance available
[15lfor medicare cost-sharing described in section 1905(p)(3)(A)(iD for individuals who
would be qualified medicare beneficiaries described in section 1905(p)(1) but for the fact
that their income exceeds the income level established by the State under section 1905(p)
(2) and is at least 120 percent, but less than 135 percent, of the official poverty line
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(referred to in such section) for a family of the size involved and who are not otherwise
eligible for medical assistance under the State plan;

(F) at the option of a State, for making medical assistance available for COBRA premiums (as
defined in subsection (u)(2)) for qualified COBRA continuation beneficiaries described in section
1902(u)(1) and

(G) that, in applying eligibility criteria of the supplemental security income program under
title XVI for purposes of determining eligibility for medical assistance under the State plan of an
individual who is not receiving supplemental security income, the State will disregard the
provisions of subsections (c) and (e) of section 1613;

except that (I) the making available of the services described in paragraph (4), (14), or (16) of section
1905(a) to individuals meeting the age requirements prescribed therein shall not, by reason of this
paragraph (10), require the making available of any such services, or the making available of such
services of the same amount, duration, and scope, to individuals of any other ages, (ll) the making
available of supplementary medical insurance benefits under part B of title XVl to individuals eligible
therefor (either pursuant to an agreement entered into under section 1843 or by reason of the payment
of premiums under such title by the State agency on behalf of such individuals), or provision for meeting
part or all of the cost of deductibles, cost sharing, or similar charges under part B of title XVill for
individuals eligible for benefits under such part, shall not, by reason of this paragraph (10), require the
making available of any such benefits, or the making available of services of the same amount, duration,
and scope, to any other individuals, (lll) the making available of medical assistance equal in amount,
duration, and scope to the medical assistance made available to individuals described in clause (A) to
any classification of individuals approved by the Secretary with respect to whom there is being paid, or
who are eligible, or would be eligible if they were not in a medical institution, to have paid with respect
to them, a State supplementary payment shall not, by reason of this paragraph (10), require the making
available of any such assistance, or the making available of such assistance of the same amount,
duration, and scope, to any other individuals not described in clause (A), (IV) the imposition of a
deductible, cost sharing, or similar charae for any item or service furnished to an individual not eligible
for the exemption under section 1916(a)(2) or (b)(2) shall not require the imposition of a deductible, cost
sharing, or similar charge for the same item or service furnished to an individual who is eligible for such
exemption, (V) the making available to pregnant women covered under the plan of services relating to
pregnancy (including prenatal, delivery, and postpartum services) or to any other condition which may
complicate pregnancy shall not, by reason of this paragraph (10), require the making available of such
services, or the making available of such services of the same amount, duration, and scope, to any other
mdlwduals provided such services are made available (in the same amount, duratlon and scope) to all
pregnant women covered under the State plan, (VI) with respect to the making available of medical
assistance for hospice care to terminally ill individuals who have made a voluntary election described in
section 1905(0) to receive hospice care instead of medical assistance for certain other services, such
assistance may not be made available in an amount, duration, or scope less than that provided under
title XVIII, and the making available of such assistance shall not, by reason of this paragraph (10), require
the making available of medical assistance for hospice care to other individuals or the making available
of medical assistance for services waived by such terminally ill individuals, (Vi) the medical assistance
made available to an individual described in subsection (I)(1)(A) who is eligible for medical assistance
only because of subparagraph (A)(i)(1V) or (A)ii)(IX) shall be limited to medical assistance for services
related to pregnancy (including prenatal, delivery, postpartum, and family planning services) and to
other conditions which may complicate pregnancy, (VII) the medical assistance made available to a
qualified medicare beneficiary described in section 1905(p)(1) who is only entitled to medical assistance
because the individual is such a beneficiary shall be limited to medical assistance for medicare cost-
sharing (described in section 1905(p)(3)), subject to the provisions of subsection (n) and section 1916(b),
(IX) the making available of respiratory care services in accordance with subsection (e)(9) shall not, by
reason of this paragraph (10), require the making available of such services, or the making available of
such services of the same amount, duration, and scope, to any individuals not included under subsection
(e)(9)(A), provided such services are made available (in the same amount, duration, and scope) to all
individuals described in such subsection, (X) if the plan provides for any fixed durational limit on medical
assistance for inpatient hospital services (whether or not such a limit varies by medical condition or
diagnosis), the plan must establish exceptions to such a limit for medically necessary inpatient hospital
services furnished with respect to individuals under one year of age in a hospital defined under the State
plan, pursuant to section 1923(a)(1)(A), as a disproportionate share hospital and subparagraph (B)
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(relating to comparability) shall not be construed as requiring such an exception for other individuals,
services, or hospitals, (XI) the making available of medical assistance to cover the costs of premiums,
deductibles, coinsurance, and other cost-sharing obligations for certain individuals for private health
coverage as described in section 1906 shall not, by reason of paragraph (10), require the making
available of any such benefits or the making available of services of the same amount, duration, and
scope of such private coverage to any other individuals, (XIl) the medical assistance made available to an
individual described in subsection (u)(1) who is eligible for medical assistance only because of
subparagraph (F) shall be limited to medical assistance for COBRA continuation premiums (as defined in
subsection (u)(2)), (Xll) the medical assistance made available to an individual described in subsection (z)
(Dwho is eligible for medical assistance only because of subparagraph (A)(ii)(Xll) shall be limited to
medical assistance for TB-related services (described in subsection (2)(2)), (XIV) the medical assistance
made available to an individual described in subsection (aa) who is eligible for medical assistance only
because of subparagraph (A)(10)(ii)(XVIIf) shall be limited to medical assistance provided during the
period in which such an individual requires treatment for breast or cervical cancer (XV) the medical
assistance made available to an individual described in subparagraph (A)(i)(VIII) shall be limited to
medical assistance described in subsection (k)(1),(XVI) the medical assistance made available to an
individual described in subsection (ii) shall be limited to family planning services and supplies described
in section 1905(a)(4)(C) including medical diagnosis and treatment services that are provided pursuant to
a family planning service in a family planning settingand,(XVl) if an individual is described in subclause
(IX) of subparagraph (A)(i) and is also described in subclause (VIIl) of that subparagraph, the medical
assistance shall be made available to the individual through subclause (IX) instead of through subclause
(VIHD);

(11)(A) provide for entering into cooperative arrangements with the State agencies responsible for
administering or supervising the administration of health services and vocational rehabilitation
services in the State looking toward maximum utilization of such services in the provision of medical
assistance under the plan, (B) provide, to the extent prescribed by the Secretary, for entering into
agreements, with any agency, institution, or organization receiving payments under (or through an
allotment under) title V, (i) providing for utilizing such agency, institution, or organization in
furnishing care and services which are available under such title or allotment and which are included
in the State plan approved under this section (ii) making such provision as may be appropriate for
reimbursing such agency, institution, or organization for the cost of any such care and services
furnished any individual for which payment would otherwise be made to the State with respect to
the individual under section 1903, and (iii) providing for coordination of information and education
on pediatric vaccinations and delivery of immunization services provide for coordination of the
operations under this title, including the provision of information and education on pediatric
vaccinations and the delivery of immunization services, with the State’s operations under the special
supplemental nutrition Drogram for women, infants, and children under section 17 of the Child
Nutrition Act of 1966L1¢;

(12) provide that, in determining whether an individual is blind, there shall be an examination by a
physician skilled in the diseases of the eye or by an optometrist, whichever the individual may select;

(13) provide—

(A) for a public process for determination of rates of payment under the plan for hospital
services, nursing facility services, and services of intermediate care facilities for the mentally
retarded under which—

(i) proposed rates, the methodologies underlying the establishment of such rates, and
justifications for the proposed rates are published,

(i) providers, beneficiaries and their representatives, and other concerned State residents
are given a reasonable opportunity for review and comment on the proposed rates,
methodologies, and justifications,

(iii) final rates, the methodologies underlying the establishment of such rates, and
justifications for such final rates are published, and

(iv) in the case of hospitals, such rates take into account (in a manner consistent with
section 1923) the situation of hospitals which serve a disproportionate number of low-
income patients with special needs;

(B) for payment for hospice care in amounts no lower than the amounts, using the same
methodology, used under part A of title XVIIl and for payment of amounts under section
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1905(0)(3); except that in the case of hospice care which is furnished to an individual who is a
resident of a nursing facility or intermediate care facility for the mentally retarded, and who
would be eligible under the plan for nursing facility services or services in an intermediate care
facility for the mentally retarded if he had not eléected to receive hospice care, there shall be
paid an additional amount, to take into account the room and board furnished by the facility,
equal to at least 95 percent of the rate that would have been paid by the State under the plan
for facility services in that facility for that individual; and

(C) payment for primary care services (as defined in subsection (|j)) furnished in 2013 and
2014 by a physician with a primary specialty designation of family medicine, general internal
medicine, or pediatric medicine at a rate not less than 100 percent of the payment rate that
applies to such services and physician under part B of title XVIIl (or, if greater, the pavment rate
that would be applicable under such part if the conversion factor under section 1848(d) for the
vear involved were the conversion factor under such section for 2009);

(14) provide that enrollment fees, premiums, or similar charaes., and deductions, cost sharing, or
similar charges, may be imposed only as provided in section 1916;

(15) provide for payment for services described in clause (B) or (C) of section 1905(a)(2) under the
plan in accordance with subsection (bb);

(16) provide for inclusion, to the extent required by regulations prescribed by the Secretary, of
provisions (conforming to such regulations) with respect to the furnishing of medical assistance
under the plan to individuals who are residents of the State but are absent therefrom;

(17) except as provided in subsections (e)(14), (€)(14), (I)(3), (m)(3), and (M)(4), include reasonable
standards (which shall be comparable for all groups and may, in accordance with standards
prescribed by the Secretary, differ with respect to income levels, but only in the case of applicants or
recipients of assistance under the plan who are not receiving aid or assistance under any plan of the
State approved under title I, X, XIV, or XVI, or part A of title IV, and with respect to whom
supplemental security income benefits are not being paid under title XVI, based on the variations
between shelter costs in urban areas and in rural areas) for determining eligibility for and the extent
of medical assistance under the plan which (A) are consistent with the objectives of this title, (B)
provide for taking into account only such income and resources as are, as determined in accordance
with standards prescribed by the Secretary, available to the applicant or recipient and (in the case of
any applicant or recipient who would, except for income and resources, be eligible for aid or
assistance in the form of money payments under any plan of the State approved under title I, X, XIV,
or XVI, or part A of title IV, or to have paid with respect to him supplemental security income
benefits under title XVI) as would not be disregarded (or set aside for future needs) in determining
his eligibility for such aid, assistance, or benefits, (C) provide for reasonable evaluation of any such
income or resources, and (D) do not take into account the financial responsibility of any individual
for any applicant or recipient of assistance under the plan unless such applicant or recipient is such
individual’s spouse or such individual’s child who is under age 21 or (with respect to States eligible
to participate in the State program established under title XVI), is blind or permanently and totally
disabled, or is blind or disabled as defined in section 1614 (with respect to States which are not
eligible to participate in such program); and provide for flexibility in the application of such
standards with respect to income by taking into account, except to the extent prescribed by the
Secretarv. the costs (whether in the form of insurance premiums, payments made to the State under
section 1903(f)(2)(B), or otherwise and regardless of whether such costs are reimbursed under
another public program of the State or political subdivision thereof) incurred for medical care or for
any other type of remedial care recognized under State law;

(18) comply with the provisions of section 1917 with respect to liens, adjustments and recoveries
of medical assistance correctly paid, transfers of assets, and treatment of certain trusts;

(19) provide such safeguards as may be necessary to assure that eligibility for care and services
under the plan will be determined, and such care and services will be provided, in a manner
consistent with simplicity of administration and the best interests of the recipients;

(20) if the State plan includes medical assistance in behalf of individuals 65 years of age or older
who are patients in institutions for mental diseases—

(A) provide for having in effect such agreements or other arrangements with State authorities
concerned with mental diseases, and, where appropriate, with such institutions, as may be
necessary for carrying out the State plan, including arrangements for joint planning and for
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development of alternate methods of care, arrangements providing assurance of immediate
readmittance to institutions where needed for individuals under alternate plans of care, and
arrangements providing for access to patients and facilities, for furnishing information, and for
making reports;

(B) provide for an individual plan for each such patient to assure that the institutional care
provided to him is in his best interests, including, to that end, assurances that there will be
initial and periodic review of his medical and other needs, that he will be given appropriate
medical treatment within the institution, and that there will be a periodic determination of his
need for continued treatment in the institution; and

(C) provide for the development of alternate plans of care, making maximum utilization of
available resources, for recipients 65 years of age or older who would otherwise need care in
such institutions, including appropriate medical treatment and other aid or assistance: for
services referred to in section 3(a)(4)(A)(i) and (ii){'7) or section 1603(a){4)(A)(i) and (i))[18] which
are appropriate for such recipients and for such patients; and for methods of administration
necessary to assure that the responsibilities of the State agency under the State plan with
respect to such recipients and such patients will be effectively carried out;

(21) if the State plan includes medical assistance in behalf of individuals 65 years of age or older
who are patients in public institutions for mental diseases, show that the State is making satisfactory
progress toward developing and implementing a comprehensive mental health program, including
provision for utilization of community mental health centers, nursing facilities, and other alternatives
to care in public institutions for mental diseases;

(22) include descriptions of (A) the kinds and numbers of professional medical personnel and
supporting staff that will be used in the administration of the plan and of the responsibilities they
will have, (B) the standards, for private or public institutions in which recipients of medical assistance
under the plan may receive care or services, that will be utilized by the State authority or authorities
responsible for establishing and maintaining such standards, (C) the cooperative arrangements with
State health agencies and State vocational rehabilitation agencies entered into with a view to
maximum utilization of and coordination of the provision of medical assistance with the services
administered or supervised by such agencies, and (D) other standards and methods that the State
will use to assure that medical or remedial care and services provided to recipients of medical
assistance are of high quality;

(23) provide that (A) any individual eligible for medical assistance (including drugs) may obtain
such assistance from any institution, agency, community pharmacy, or person, qualified to perform
the service or services required (mcludmg an organization which provides such services, or arranges
for their availability, on a prepayment basis), who undertakes to provide him such services, and (B)
an enrollment of an individual eliaible for medical assistance in a primary care case-management
system (described in section 1915(b)(1)), a medicaid managed care organization, or a similar entity
shall not restrict the choice of the qualified person from whom the individual may receive services
under section 1905(a)(4)(C), except as provided in subsection (g), in section 1915, and in section
1932(a), except that this paragraph shall not apply in the case of Puerto Rico, the Virgin Islands, and
Guam, and except that nothing in this paragraph shall be construed as requiring a State to provide
medical assistance for such services furnished by a person or entity convicted of a felony under
Federal or State law for an offense which the State agency determines is inconsistent with the best
interests of beneficiaries under the State plan or by a provider or supplier to which a moratorium
under subsection (kk)(4) is applied during the period of the moratorium;

(24) effective July 1, 1969, provide for consultative services by health agencies and other
appropriate agencies of the State to hospitals, nursing facilities, home health agencies, clinics,
laboratories, and such other institutions as the Secretary may specify in order to assist them (A) to
qualify for payments under this Act, (B) to establish and maintain such fiscal records as may be
necessary for the proper and efficient administration of this Act to provide information needed to
determine payments due under this Act on account of care and services furnished to individuals;

(25) provide—

(A) that the State or local agency administering such plan will take all reasonable measures to
ascertain the legal liability of third parties (including health insurers, self-insured plans, group
health plans (as defined in section 607(1) of the Employee Retirement Income Security Act of
1974), service benefit plans, managed care organizations, pharmacy benefit managers, or other
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parties that are, by statute, contract, or agreement, legally responsible for payment of a claim’
for a health care item or service) to pay for care and services available under the plan, including

(i) the collection of sufficient information as specified by the Secretary in regulations) to
enable the State to pursue claims against such third parties, with such information being
collected at the time of any determination or redetermination of eligibility for medical
assistance, and

(i) the submission to the Secretary of a plan (subject to approval by the Secretary) for
pursuing claims against such third parties, which plan shall be integrated with, and be
monitored as a part of the Secretary’s review of, the State’s mechanized claims processing
and information retrieval systems required under section 1903(r); :

(B) that in any case where such a legal liability is found to exist after medical assistance has
been made available on behalf of the individual and where the amount of reimbursement the
State can reasonably expect to recover exceeds the costs of such recovery, the State or local
agency will seek reimbursement for such assistance;[19]

(C) that in the case of an individual who is entitled to medical assistance under the State plan
with respect to a service for which a third party is liable for payment, the person furnishing the
service may not seek to collect from the individual (or any financially responsible relative or
representative of that individual) payment of an amount for that service (i) if the total of the
amount of the liabilities of third parties for that service is at least equal to the amount payable
for that service under the plan (disregarding section 1916), or (ii) in an amount which exceeds
the lesser of (l) the amount which may be collected under section 1916, or (ll) the amount by
which the amount payable for that service under the plan (disregarding section 1916) exceeds
the total of the amount of the liabilities of third parties for that service;

(D) that a person who furnishes services and is participating under the plan may not refuse to
furnish services to an individual (who is entitled to have payment made under the plan for the
services the person furnishes) because of a third party’s potential liability for payment for the
service;

(E) that in the case of prenatal or preventive pediatric care (including early and periodic
screening and diagnosis services under section 1905(a)(4)(B)) covered under the State plan, the
State shall—

(i) make payment for such service in accordance with the usual payment schedule under
such plan for such services without regard to the liability of a third party for payment for
such services, except that the State may, if the State determines doing so is cost-effective
and will not adversely affect access to care, only make such payment if a third party so
liable has not made payment within 30 days after the date the provider of such services has
initially submitted a claim to such third party for payment for such services; and (20

(ii) seek reimbursement from such third party in accordance with subparagraph (B);

(F) that in the case of any services covered under such plan which are provided to an
individual on whose behalf child support enforcement is being carried out by the State agency
under part D of title IV of this Act, the State shall—

(i) make payment for such service in accordance with the usual payment schedule under
such plan for such services without regard to any third-party liability for payment for such
services, if such third-party liability is derived (through insurance or otherwise) from the
parent whose obligation to pay support is being enforced by such agency, if payment has
not been made by such third party within 90 days after the date the provider of such
services has initially submitted a claim to such third party for payment for such services,
except that the State may make such payment within 30 days after such date if the State
determines doing so is cost-effective and necessary to ensure access to care;[21]

(ii) seek reimbursement from such third party in accordance with subparagraph (B);

(G) that the State prohibits any health insurer (including a group health olan, as defined in
section 607(1) of the Employee Retirement Income Security Act of 1974[22], 3 self-insured plan, a
service benefit plan, and a health maintenance organization ), in enrolling an individual or in
making any payments for benefits to the individual or on the individual’s behalf, from taking
into account that the individual is eligible for or is provided medical assistance under a plan
under this title for such State, or any other State;
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(H) that to the extent that payment has been made under the State plan for medical
assistance in any case where a third party has a legal liability to make payment for such
assistance, the State has in effect laws under which, to the extent that payment has been made
under the State plan for medical assistance for health care items or services furnished to an
individual, the State is considered to have acquired the rights of such individual to any
payments by such third party; and[?3l

(I) that the State shall provide assurances satisfactory to the Secretary that the State has in
effect laws requiring health insurers, including self-insured plans, group health plans (as defined
in section 607(1) of the Employee Retirement Income Security Act of 1974[24), service benefit
plans, managed care organizations, pharmacy benefit managers, or other parties that are, by
statute, contract, or agreement, legally responsible for payment of a claim for a health care item
or service, as a condition of doing business in the State, to—

(i) provide, with respect to individuals who are eligible (and, at State option, individuals
who applv or whose eligibility for medical assistance is being evaluated in accordance with
section 1902(e)(13)(D)) for, or are provided, medical assistance under the State plan under
this title (and, at State option, child health assistance under title XXI), upon the request of
the State, information to determine during what period the individual or their spouses or
their dependents may be (or may have been) covered by a health insurer and the nature of
the coverage that is or was provided by the health insurer (including the name, address,
and identifying number of the plan) in a manner prescribed by the Secretary;

(i) accept the State’s right of recovery and the assignment to the State of any right of an
individual or other entity to payment from the party for an item or service for which
pavment has been made under the State plan;

(iii) respond to any inquiry by the State regarding a claim for payment for any health care
item or service that is submitted not later than 3 years after the date of the provision of
such health care item or service; and

(iv) agree not to deny a claim submitted by the State solely on the basis of the date of
submission of the claim, the type or format of the claim form, or a failure to present proper
documentation at the point-of-sale that is the basis of the claim, if—

() the claim is submitted by the State within the 3-year period beginning on the
date on which the item or service was furnished; and

(1) any action by the State to enforce its rights with respect to such claim is
commenced within 6 years of the State’s submission of such claim;

(26) if the State plan includes medical assistance for inpatient mental hospital services, provide,
with respect to each patient receiving such services, for a regular program of medical review
(including medical evaluation) of his need for such services, and for a written plan of care;

(27) provide for agreements with every person or institution providing services under the State
plan under which such person or institution agrees (A) to keep such records as are necessary fully to
disclose the extent of the services provided to individuals receiving assistance under the State plan,
and (B) to furnish the State agency or the Secretary with such information, regarding any payments
claimed by such person or institution for providing services under the State plan, as the State
agency or the Secretary may from time to time request;

(28) provide—

(A) that any nursing facility receiving payments under such plan must satisfy all the
requirements of subsections (b) through (d) of section 1919 as they apply to such facilities;

(B) for including in "nursing facility services” at least the items and services specified (or
deemed to be specified) by the Secretary under section 1919(f)(7) and making available upon
request a description of the items and services so included; '

(C) for procedures to make available to the public the data and methodology used in
establishing payment rates for nursing facilities under this title; and

(D) for compliance (by the date specified in the respective sections) with the requirements of

(i) section 1919(e);

(ii) section 1919(g) (relating to responsibility for survey and certification of nursing
facilities); and
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(iii) sections 1919(h)(2)(B) and 1919(h)(2)(D) (relating to establishment and application of
remedies);

(29) include a State program which meets the requirements set forth in section 1908, for the
licensina of administrators of nursing homes;

(30)(A) provide such methods and procedures relating to the utilization of, and the payment for,
care and services available under the plan (including but not limited to utilization review plans as
provided for in section 1903(i)(4)) as may be necessary to safeguard against unnecessary utilization
of such care and services and to assure that payments are consistent with efficiency, economy, and
quality of care and are sufficient to enlist enough providers so that care and services are available
under the plan at least to the extent that such care and services are available to the general
population in the geographic area; and

(B) provide, under the program described in subparagraph (A), that—

(i) each admission to a hospital, intermediate care facility for the mentally retarded, or
hospital for mental diseases is reviewed or screened in accordance with criteria established
by medical and other professional personnel who are not themselves directly responsible
for the care of the patient involved, and who do not have a significant financial interest in
any such institution and are not, except in the case of a hospital, employed by the
institution providing the care involved, and

(i) the information developed from such review or screening, along with the data
obtained from prior reviews of the necessity for admission and continued stay of patients
by such professional personnel, shall be used as the basis for establishing the size and
composition of the sample of admissions to be subject to review and evaluation by such
personnel, and any such sample may be of any size up to 100 percent of all admissions and
must be of sufficient size to serve the purpose of () identifying the patterns of care being
provided and the changes occurring over time in such patterns so that the need for
modification may be ascertained, and (ll) subjecting admissions to early or more extensive
review where information indicates that such consideration is warranted to a hospital,
intermediate care facility for the mentally retarded, or hospital for mental diseases;

(31) with respect to services in an intermediate care facility for the mentally retarded (where the
State plan includes medical assistance for such services) provide, with respect to each patient
receiving such services, for a written plan of care, prior to admission to or authorization of benefits
in such facility, in accordance with regulations of the Secretary, and for a regular program of
independent professional review (including medical evaluation) which shall periodically review his
need for such services;

(32) provide that no payment under the plan for any care or service provided to an individual shall
be made to anyone other than such individual or the person or institution providing such care or
service, under an assignment or power of attorney or otherwise; except that—

(A) in the case of any care or service provided by a physician, dentist, or other individual
practitioner, such payment may be made (i) to the employer of such physician, dentist, or other
practitioner if such physician, dentist, or practitioner is required as a condition of his
employment to turn over his fee for such care or service to his employer, or (ii) (where the care
or service was provided in a hospital, clinic, or other facility) to the facility in which the care or
service was provided if there is a contractual arrangement between such physician, dentist, or
practitioner and such facility under which such facility submits the bill for such care or service;

(B) nothing in this paragraph shall be construed (i) to prevent the making of such a payment
in accordance with an assignment from the person or institution providing the care or service
involved if such assignment is made to a governmental agency or entity or is established by or
pursuant to the order of a court of competent jurisdiction, or (ii) to preclude an agent of such
person or institution from receiving any such payment if (but only if) such agent does so
pursuant to an agency agreement under which the compensation to be paid to the agent for
his services for or in connection with the billing or collection of payments due such person or
institution under the plan is unrelated (directly or indirectly) to the amount of such payments or
the billings therefor, and is not dependent upon the actual collection of any such payment;

(C) in the case of services furnished (during a period that does not exceed 14 continuous days
in the case of an informal reciprocal arrangement or 90 continuous days (or such longer period
as the Secretary may provide) in the case of an arrangement involving per diem or other fee-
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for-time compensation) by, or incident to the services of, one physician to the patients of
another physician who submits the claim for such services, payment shall be made to the
physician submitting the claim (as if the services were furnished by, or incident to, the
physician’s services), but only if the claim identifies (in a manner specified by the Secretary) the
physician who furnished the services; and

(D) in the case of payment for a childhood vaccine administered before October 1, 1994, to
individuals entitled to medical assistance under the State plan, the State plan may make
payment directly to the manufacturer of the vaccine under a voluntary replacement program
agreed to by the State pursuant to which the manufacturer (i) supplies doses of the vaccine to
providers administering the vaccine, (i) periodically replaces the supply of the vaccine, and (iii)
charges the State the manufacturer’s price to the Centers for Disease Control and Prevention
for the vaccine so administered (which price includes a reasonable amount to cover shipping
and the handling of returns);

(33) provide—

(A) that the State health agency, or other appropriate State medical agency, shall be
responsible for establishing a plan, consistent with regulations prescribed by the Secretary, for
the review by appropriate professional health personnel of the appropriateness and quality of
care and services furnished to recipients of medical assistance under the plan in order to
provide guidance with respect thereto in the administration of the plan to the State agency
established or designated pursuant to paragraph (5) and, where applicable, to the State agency
described in the second sentence of this subsection; and

(B) that, except as provided in section 1919(g), the State or local aaencv utilized by the
Secretary for the purpose specified in the first sentence of section 1864(a), or, if such agency is
not the State agency which is responsible for licensing health institutions, the State agency
responsible for such licensing, will perform for the State agency administering or supervising
the administration of the plan approved under this title the function of determining whether
institutions and agencies meet the requirements for participation in the program under such
plan, except that, if the Secretary has cause to question the adequacy of such determinations,
the Secretary is authorized to validate State determinations and, on that basis, make
independent and binding determinations concerning the extent to which individual institutions
and agencies meet the requirements for participation;

(34) provide that in the case of any individual who has been determined to be eligible for medical
assistance under the plan, such assistance will be made available to him for care and services
included under the plan and furnished in or after the third month before the month in which he
made application (or application was made on his behalf in the case of a deceased individual) for
such assistance if such individual was (or upon application would have been) eligible for such
assistance at the time such care and services were furnished;

(35) provide that any disclosing entity (as defined in section 1124(a)(2)) receiving payments under
such plan complies with the requirements of section 1124;

(36) provide that within 90 days following the completion of each survey of any health care
facility, laboratory, agency, clinic, or organization, by the appropriate State agency described in
paragraph (9), such agency shall (in accordance with regulations of the Secretary) make public in
readily available form and place the pertinent findings of each such survey relating to the
compliance of each such health care facility, laboratory, clinic, agency, or organization with (A) the
statutory conditions of participation imposed under this title, and (B) the major additional
conditions which the Secretary finds necessary in the interest of health and safety of individuals who
are furnished care or services by any such facility, laboratory, clinic, agency, or organization;

(37) provide for claims payment procedures which (A) ensure that 90 per centum of claims for
payment (for which no further written information or substantiation is required in order to make
payment) made for services covered under the plan and furnished by health care practitioners
through individual or group practices or through shared health facilities are paid within 30 days of
the date of receipt of such claims and that 99 per centum of such claims are paid within 90 days of
the date of receipt of such claims, and (B) provide for procedures of prepayment and postpayment
claims review, including review of appropriate data with respect to the recipient and provider of a
service and the nature of the service for which payment is claimed, to ensure the proper and
efficient payment of claims and management of the program;
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(38) require that an entity (other than an individual practitioner or a group of practitioners) that
furnishes, or arranges for the furnishing of, items or services under the plan, shall supply (within
such period as may be specified in regulations by the Secretary or by the single State agency which
administers or supervises the administration of the plan) upon request specifically addressed to such
entity by the Secretary or such State agency, the information described in section 1128(b)(9);12°!

(39) provide that the State agency shall exclude any specified individual or entity from
participation in the program under the State plan for the period specified by the Secretary, when
required by him to do so pursuant to section 1128 or section 1128A, terminate the participation of
any individual or entity in such proaram if (subiect to such exceptions as are permitted with respect
to exclusion under sections 1128(c)(3)(B) and 1128(d)(3)(B)) participation of such individual or entity
is terminated under title XVIII or any other State plan under this title (or waiver of the plan), or any
State child health plan under title XXI (or waiver of the plan) and such termination is included by the
Secretary in any database or similar svstem developed pursuant to section 6401(b)(2) of the Patient
Protection and Affordable Care Act,!26! and provide that no payment may be made under the plan
with respect to any item or service furnished by such individual or entity during such period;

(40) require each health services facility or organization which receives payments under the plan
and of a type for which a uniform reporting system has been established under section 1121(a) to
make reports to the Secretary of information described in such section in accordance with the
uniform reporting system (established under such section) for that type of facility or organization;

(41) provide, in accordance with subsection (kk)(8) (as applicable), that whenever a provider of
services or any other person is terminated, suspended, or otherwise sanctioned or prohibited from
participating under the State plan, the State agency shall promptly notify the Secretary and, in the
case of[zanphysician and notwithstanding paragraph (7), the State medical licensing board of such
action;

(42) provide that—

(A) the records of any entity participating in the plan and providing services reimbursable on
a cost-related basis will be audited as the Secretary determines to be necessary to insure that
proper payments are made under the plan; and

(B)h not later than December 31, 2010, the State shall—

(i) establish a program under which the State contracts (consistent with State law and in
the same manner as the Secretary enters into contracts with recovery audit contractors
under section 1893(h), subject to such exceptions or requirements as the Secretary may
require for purposes of this title or a particular State) with 1 or more recovery audit
contractors for the purpose of identifying underpayments and overpayments and
recouping overpayments under the State plan and under any waiver of the State plan with
respect to all services for which payment is made to any entity under such plan or waiver;
and

(ii) provide assurances satisfactory to the Secretary that—

(I) under such contracts, payment shall be made to such a contractor only from
amounts recovered;
(Il) from such amounts recovered, payment—

(aa) shall be made on a contingent basis for collecting overpayments; and

(bb) may be made in such amounts as the State may specify for identifying
underpayments;

(1) the State has an adequate process for entities to appeal any adverse
determination made by such contractors; and

(IV) such program is carried out in accordance with such requirements as the
Secretary shall specify, including—

(aa) for purposes of section 1903(a)(7), that amounts expended by the State to
carry out the program shall be considered amounts expended as necessary for the
proper and efficient administration of the State plan or a waiver of the plan;

(bb) that section 1903(d) shall apply to amounts recovered under the program;
and

(cc) that the State and any such contractors under contract with the State shall
coordinate such recovery audit efforts with other contractors or entities
performing audits of entities receiving payments under the State plan or waiver in
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the State, including efforts with Federal and State law enforcement with respect to
the Department of Justice, including the Federal Bureau of Investigations, the
Inspector General of the Department of Health and Human Services, and the State
medicaid fraud control unit; and

(43) provide for—

(A) informing all persons in the State who are under the age of 21 and who have been
determined to be eligible for medical assistance including services described in section 1905(a)
(4)(B), of the availabilitv of early and periodic screening, diagnostic, and treatment services as
described in section 1905(r) and the need for age-appropriate immunizations against vaccine-
preventable diseases, ‘

(B) providing or arranging for the provision of such screening services in all cases where they
are requested,

(C) arranging for (directly or through referral to appropriate agencies, organizations, or
individuals) corrective treatment the need for which is disclosed by such child health screening
services, and

(D) reporting to the Secretary (in a uniform form and manner established by the Secretary, by
age group and by basis of eligibility for medical assistance, and by not later than April 1 after
the end of each fiscal year, beginning with fiscal year 1990) the following information relating
to early and periodic screening, diagnostic, and treatment services provided under the plan
during each fiscal year:

(iy the number of children provided child health screening services,

(i) the number of children referred for corrective treatment (the need for which is
disclosed by such child health screening services),

(iii) the number of children receiving dental services and other information relating to
the provision of dental services to such children described in section 2108(e), and

(iv) the State’s results in attaining the participation goals set for the State under section
1905(r);

(44) in each case for which payment for inpatient hospital services, services in an intermediate
care facility for the mentally retarded, or inpatient mental hospital services is made under the State
plan—

(A) a physician (or, in the case of skilled nursing facility services or intermediate care facility
services, a physician, or a nurse practitioner or clinical nurse specialist who is not an employee
of the facility but is working in collaboration with a physician) certifies at the time of admission,
ot, if later, the time the individual applies for medical assistance under the State plan (and a
physician, a physician assistant under the supervision of a physician, or, in the case of skilled
nursing facility services or intermediate care facility services, a physician, or a nurse practitioner
or clinical nurse specialist who is not an employee of the facility but is working in collaboration
with a physician, recertifies, where such services are furnished over a period of time, in such
cases, at least as often as required under section 1903(g)(6) (or, in the case of services that are
services provided in an intermediate care facility for the mentally retarded, every year), and
accompanied by such supporting material, appropriate to the case involved, as may be
provided in regulations of the Secretary), that such services are or were required to be given on
an inpatient basis because the individual needs or needed such services, and

(B) such services were furnished under a plan established and periodically reviewed and
evaluated by a physician, or, in the case of skilled nursing facility services or intermediate care
facility services, a physician, or a nurse practitioner or clinical nurse specialist who is not an
employee of the facility but is working in collaboration with a physician;

(45) provide for mandatory assignment of rights of payment for medical support and other
medical care owed to recipients, in accordance with section 1912;

(46)(A) provide that information is requested and exchanged for purposes of income and
eliaibility verification in accordance with a State system which meets the requirements of section
1137 of this Act; and

(B)[28] provide, with respect to an individual declaring to be a citizen or national of the
United States for purposes of establishing eligibility under this title, that the State shall satisfy
the requirements of—

(i) section 1903(x); or
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(i) subsection (ee);

(47) provide—

(A) at the option of the State,[2%] for making ambulatory prenatal care available to pregnant
women during a presumptive eligibility period in accordance with section 1920 and provide for
making medical assistance for items and services described in subsection (a) of section 1920A
available to children during a presumptive eligibility period in accordance with such section and
provide for making medical assistance available to individuals described in subsection (a) of
section 1920B during a presumptive eligible period in accordance with such section and
provide for making medical assistance available to individuals described in subsection (a) of
section 1920B during a presumptive eligibility period in accordance with such section and
provide for making medical assistance available to individuals described in subsection (a) of
section 1920C during a presumptive eligibility period in accordance with such section;

(B)[30] that any hospital that is a participating provider under the State plan may elect to be a
qualified entity for purposes of determining, on the basis of preliminary information, whether
any individual is eligible for medical assistance under the State plan or under a waiver of the
plan for purposes of providing the individual with medical assistance during a presumptive
eligibility period, in the same manner, and subject to the same reauirements. as aoply to the
State options with respect to populations described in section 1920, 1920A, 19208, or
1920C(but without regard to whether the State has elected to provide for a presumptive
eligibility period under any such sections), subject to such guidance as the Secretary shall
establish;

(48) provide a method of making cards evidencing eligibility for medical assistance available to an
eligible individual who does not reside in a permanent dwelling or does not have a fixed home or
mailing address;

(49) provide that the State will provide information and access to certain information respecting
sanctions taken against health care practitioners and providers by State licensing authorities in
accordance with section 1921;

(50) provide, in accordance with subsection (q), for a monthly personal needs allowance for
certain institutionalized individuals and couples;

(51) meet the requirements of section 1924 (relating to protection of community spouses);

(52) meet the requirements of section 1925 (relating to extension of eligibility for medical
assistance);

(53) provide—

(A) for notifying in a timely manner all individuals in the State who are determined to be
eligible for medical assistance and who are pregnant women, breastfeeding or postpartum
women (as defined in section 17 of the Child Nutrition Act of 1966[37)), or children below the
age of 5, of the availability of benefits furnished by the special supplemental nutrition program
under such section, and

(B) for referring any such individual to the State agency responsible for administering such
program;

(54) in the case of a State plan that provides medical assistance for covered outpatient drugs (as
defined in section 1927(k)), comply with the applicable requirements of section 1927,

(55) provide for receipt and initial processing of applications of individuals for medical assistance
under subsection (a)(10)(A)(I)(IV), (@)(10)(A)(I)(VI), (@)(10)(A))(VII), or (@)(T10)(A)(ii)(IX)—

(A) at locations which are other than those used for the receipt and processing of
applications for aid under part A of title IV and which include facilities defined as
disproportionate share hospitals under section 1923(a)(1)(A) and Federally-qualified health
centers described in section 1905(1)(2)(B)i32], and

(B) using applications which are other than those used for applications for aid under such
part;

(56) provide, in accordance with subsection (s), for adjusted payments for certain inpatient
hospital services;

(57) provide that each hospital, nursing facility, provider of home health care or personal care
services, hospice program, or medicaid managed care organization (as defined in section 1903(m)(1)
(A)) receiving funds under the plan shall comply with the requirements of subsection (w);
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(58) provide that the State, acting through a State agency, association, or other private nonprofit
entity, develop a written description of the law of the State (whether statutory or as recognized by
the courts of the State) concerning advance directives that would be distributed by providers or
organizations under the requirements of subsection (w);

(59) maintain a list (updated not less often than monthly, and containing each physician's unique
identifier provided under the system established under subsection (x) of all physicians who are
certified to participate under the State plan;

(60) provide that the State agency shall provide assurances satisfactory to the Secretarv that the
State has in effect the laws relating to medical child support required under section 1908A;

(61) provide that the State must demonstrate that it operates a medicaid fraud and abuse control
unit described in section 1903(q) that effectively carries out the functions and requirements
described in such section, as determined in accordance with standards established by the Secretary,
unless the State demonstrates to the satisfaction of the Secretary that the effective operation of
such a unit in the State would not be cost-effective because minimal fraud exists in connection with
the provision of covered services to eligible individuals under the State plan, and that beneficiaries
under the plan will be protected from abuse and neglect in connection with the provision of medical
assistance under the plan without the existence of such a unit;

(62) provide for a program for the distribution of pediatric vaccines to program-registered
providers for the immunization of vaccine-eligible children in accordance with section 1928;

(63) provide for administration and determinations of eligibility with respect to individuals who
are (or seek to be) eligible for medical assistance based on the application of section 1931,

(64) provide, not later than 1 year after the date of the enactment of this paragraph, a mechanism
to receive reports from beneficiaries and others and compile data concerning alleged instances of
waste, fraud, and abuse relating to the operation of this title;

(65) provide that the State shall issue provider numbers for all suopliers of medical assistance
consisting of durable medical equipment, as defined in section 1861(n), and the State shall not issue
or renew such a supplier number for any such supplier unless—

(A)(i) full and complete information as to the identity of each person with an ownership or
control interest (as defined in section 1124(a)(3)) in the supplier or in any subcontractor (as
defined by the Secretary in regulations) in which the supplier directly or indirectly has a 5
percent or more ownership interest; and

(ii) to the extent determined to be feasible under reaulations of the Secretary, the name
of any disclosing entity (as defined in section 1124(a)(2)) with respect to which a person
with such an ownership or control interest in the supplier is a person with such an
ownership or control interest in the disclosing entity; and

(B) a surety bond in a form specified by the Secretary under section 1834(a)(16)(B) and in an
amount that is not less than $50,000 or such comparable surety bond as the Secretary may
permit under the second sentence of such section;

(66) provide for making eligibility determinations under section 1935(a);

(67) provide, with respect to services covered under the State plan (but not under title XVIII) that
are furnished to a PACE program eligible individual enrolled with a PACE provider by a provider
participating under the State plan that does not have a contract or other agreement with the PACE
provider that establishes payment amounts for such services, that such participating provider may
not require the PACE provider to pay the participating provider an amount greater than the amount
that would otherwise be payable for the service to the participating provider under the State plan
for the State where the PACE provider is located (in accordance with regulations issued by the
Secretary);

(68) provide that any entity that receives or makes annual payments under the State plan of at
least $5,000,000, as a condition of receiving such payments, shall—

(A) establish written policies for all employees of the entity (including management), and of
any contractor or agent of the entity, that provide detailed information about the False Claims
Act established under sections 3729 through 3733 of title 31, United States Code, administrative
remedies for false claims and statements established under chapter 38 of title 31, United States
Codel33], any State laws pertaining to civil or criminal penalties for false claims and statements,
and whistleblower protections under such laws, with respect to the role of such laws in
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preventina and detecting fraud, waste, and abuse in Federal health care programs(as defined in
section 1128B(f));

(B) include as part of such written policies, detailed provisions regarding the entity's policies
and procedures for detecting and preventing fraud, waste, and abuse; and

(C) include in any employee handbook for the entity, a specific discussion of the laws
described in subparagraph (A), the rights of employees to be protected as whistleblowers, and
the entity’s policies and procedures for detecting and preventing fraud, waste, and abuse;

(69) provide that the State must comply with any requirements determined by the Secretary to be
necessary for carrying out the Medicaid Integrity Program established under section 1936;

(70) at the option of the State and notwithstanding paragraphs (1), (10)(B), and (23), provide for
the establishment of a non-emergency medical transportation brokerage program in order to more
cost-effectively provide transportation for individuals eligible for medical assistance under the State
plan who need access to medical care or services and have no other means of transportation which

(A) may include a wheelchair van, taxi, stretcher car, bus passes and tickets, secured
transportation, and such other transportation as the Secretary determines appropriate; and

(B) may be conducted under contract with a broker who—

(i) is selected through a competitive bidding process based on the State’s evaluation of
the broker's experience, performance, references, resources, qualifications, and costs;

(ii) has oversight procedures to monitor beneficiary access and complaints and ensure
that transport personnel are licensed, qualified, competent, and courteous;

(iii) is subject to regular auditing and oversight by the State in order to ensure the quality
of the transportation services provided and the adequacy of beneficiary access to medical
care and services; and

(iv) complies with such requirements related to prohibitions on referrals and conflict of
interest as the Secretary shall establish (based on the prohibitions on physician referrals
under section 1877 and such other prohibitions and requirements as the Secretary
determines to be appropriate);

(71) provide that the State will implement an asset verification program as required under section
"1940";

(72) provide that the State will not prevent a Federally-qualified health center from entering into
contractual relationships with private practice dental providers in the provision of Federally-qualified
health center services;

(73) in the case of any State in which 1 or more Indian Health Programs or Urban Indian
Organizations furnishes health care services, provide for a process under which the State seeks
advice on a regular, ongoing basis from designees of such Indian Health Programs and Urban Indian
Organizations on matters relating to the application of this subchapter that are likely to have a
direct effect on such Indian Health Programs and Urban Indian Organizations and that—

(A) shall include solicitation of advice prior to submission of any plan amendments, waiver
requests, and proposals for demonstration projects likely to have a direct effect on Indians,
Indian Health Programs, or Urban Indian Organizations; and

(B) may include appointment of an advisory committee and of a designee of such Indian
Health Programs and Urban Indian Organizations to the medical care advisory committee
advising the State on its State plan under this subchapter;

(74) provide for maintenance of effort under the State plan or under any waiver of the plan in
accordance with subsection (gg); and

(75) provide that, beginning January 2015, and annually thereafter, the State shall submit a report
to the Secretary that contains—

(A) the total number of enrolled and newly enrolled individuals in the State plan or under a
waiver of the plan for the fiscal year ending on September 30 of the preceding calendar year,
disaggregated by population, including children, parents, nonpregnant childless adults,
disabled individuals, elderly individuals, and such other categories or sub-categories of
individuals eligible for medical assistance under the State plan or under a waiver of the plan as
the Secretary may require;
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(B) a description, which may be specified by population, of the outreach and enroliment
processes used by the State during such fiscal year; and

(O) any other data reporting determined necessary by the Secretary to monitor enroliment
and retention of individuals eligible for medical assistance under the State plan or under a
waiver of the plan;

(76) provide that any data collected under the State plan meets the requirements of section 3101
of the Public Health Service Act;

(77) provide that the State shall comply with provider and supplier screening, oversight, and
reporting requirements in accordance with subsection (kk);

(78) [Repealed.34]]

(78) provide that, not later than January 1, 2017, in the case of a State that pursuant to its State
plan or waiver of the plan for medical assistance pays for medical assistance on a fee- for-service
basis, the State shall require each provider furnishing items and services to, or ordering, prescribing,
referring, or certifying eligibility for, services for individuals eligible to receive medical assistance
under such plan to enroll with the State agency and provide to the State agency the provider's
identifying information, including the name, specialty, date of birth, Social Security number, national
provider identifier (if applicable), Federal taxpayer identification number, and the State license or
certification number of the provider (if applicable);3>)

(79)[36] provide that any agent, clearinghouse, or other alternate payee (as defined by the
Secretary) that submits claims on behalf of a health care provider must register with the State and
the Secretary in a form and manner specified by the Secretary;

(80) provide that the State shall not provide any payments for items or services provided under
the Sta[‘g%plan or under a waiver to any financial institution or entity located outside of the United
States;

(81) [Stricken.381]

(82) [Stricken.[391]

(82) provide that the State agency responsible for administering the State plan under this title
provides assurances to the Secretary that the State agency is in compliance with subparagraphs (A),
(B), and (C) of section 1128K(b)(2); and40!

(83) provide that, not later than January 1, 2017, in the case of a State plan (or waiver of the plan)
that provides medical assistance on a fee-for-service basis or through a primary care case-
management system described in section 1915(b)(1) (other than a primary care case management
entity (as defined by the Secretary)), the State shall publish (and update on at least an annual basis)
on the public website of the State agency administering the State plan, a directory of the physicians
described in subsection (mm) and, at State option, other providers described in such subsection that

(A) includes—
(i) with respect to each such physician or provider—
(I) the name of the physician or provider;
(1) the name of the physician or provider;
(Ill) the address at which the physician or provider provides services; and
(IV) the telephone number of the physician or provider; and
(ii) with respect to any such physician or provider participating in such a primary care
case-management system, information regarding—
(I) whether the physician or provider is accepting as new patients individuals who
receive medical assistance under this title; and
(il the physician's or provider's cultural and linguistic capabilities, including the
languages spoken by the physician or provider or by the skilled medical interpreter
providing interpretation services at the physician's or provider's office; and
(B) may include, at State option, with respect to each such physician or provider—
(i) the Internet website of such physician or provider; or
(i) whether the physician or provider is accepting as new patients individuals who
receive medical assistance under this title.[4']

(83) provide for implementation of the payment models specified by the Secretary under section

1115A(c) for implementation on a nationwide basis unless the State demonstrates to the satisfaction
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of the Secretary that implementation would not be administratively feasible or appropriate to the

health care delivery system of the State.
Notwithstanding paragraph (5), if on January 1, 1965, and on the date on which a State submits its plan
for approval under this title, the State agency which administered or supervised the administration of the
plan of such State approved under title X (or title XVI, insofar as it relates to the blind) was different from
the State agency which administered or supervised the administration of the State plan approved under
title | (or title XV, insofar as it relates to the aged), the State agency which administered or supervised
the administration of such plan approved under title X (or title XVI, insofar as it relates to the blind) may
be designated to administer or supervise the administration of the portion of the State plan for medical
assistance which relates to blind individuals and a different State agency may be established or
designated to administer or supervise the administration of the rest of the State plan for medical
assistance; and in such case the part of the plan which each such agency administers, or the
administration of which each such agency supervises, shall be regarded as a separate plan for purposes
of this title (excent for burposes of paragraph (10)). The provisions of paragraphs (9)(A), (31), and (33)
and of section 1903(i)(4) shall not apply to a religious nonmedical health care institution (as defined in
section 1861(ss)(1)).
For purposes of paragraph (10) any individual who, for the month of August 1972, was eligible for or
receiving aid or assistance under a State plan approved under title I, X, XIV, or XVI, or part A of title IV
and who for such month was entitled to monthly insurance benefits under title Il shall for purposes of
this title only be deemed to be eligible for financial aid or assistance for any month thereafter if such
individual would have been eligible for financial aid or assistance for such month had the increase in
monthly insurance benefits under title Il resulting from enactment of Public Law 92-336[42] not been
applicable to such individual.
The requirement of clause3! (A) of paragraph (37) with respect to a State plan may be waived by the
Secretary if he finds that the State has exercised good faith in trying to meet such requirement. For
purposes of this title, any child who meets the requirements of paragraph (1) or (2) of section 473(b)
shall be deemed to be a dependent child as defined in section 406 and shall be deemed to be a recipient
of aid to families with dependent children under part A of title IV in the State where such child resides.
Notwithstanding paragraph (10)(B) or any other provision of this subsection, a State plan shall provide
medical assistance with respect to an alien who is not lawfully admitted for permanent residence or
otherwise permanently residing in the United States under color of law only in accordance with section
1903(v).

(b) The Secretary shall approve any plan which fulfills the conditions specified in subsection (a) of this
section, except that he shall not approve any plan which imposes, as a condition of eligibility for medical
assistance under the plan—

(1) an age requirement of more than 65 years; or

(2) any residence requirement which excludes any individual who resides in the State, regardless
of whether or not the residence is maintained permanently or at a fixed address; or

(3) any citizenship requirement which excludes any citizen of the United States.

(c) Notwithstanding subsection (b), the Secretary shall not approve any State plan for medical
assistance if the State requires individuals described in subsection (I)(1) to apply for assistance under the
State program funded under part A of title IV as a condition of applying for or receiving medical
assistance under this title.

(d) If a State contracts with an entity which meets the requirements of section 1152, as determined by
the Secretary, or a utilization and quality control peer review organization having a contract with the
Secretary under part B of title XI for the performance of medical or utilization review functions required
under this title of a State plan with respect to specific services or providers (or services or providers in a
geographic area of the State), such requirements shall be deemed to be met for those services or
providers (or services or providers in that area) by delegation to such an entity or organization under the
contract of the State’s authority to conduct such review activities if the contract provides for the
performance of activities not inconsistent with part B of title XI and provides for such assurances of
satisfactory performance by such an entity or organization as the Secretary may prescribe.

(e)(1) Beginning April 1, 1990, for provisions relating to the extension of eligibility for medical
assistance for certain families who have received aid pursuant to a State plan approved under part A of
title IV and have earned income, see section 1925.144]
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(2)(A) In the case of an individual who is enrolled with a medicaid managed care organization (as
defined in section 1903(m)(1)(A)), with a primary care case manaaer (as defined in section 1905(t)),
or with an eligible organization with a contract under section 1876 and who would (but for this
paragraph) lose eligibility for benefits under this title before the end of the minimum enrollment
period (defined in subparagraph (B)), the State plan may provide, notwithstanding any other
provision of this title, that the individual shall be deemed to continue to be eligible for such benefits
until the end of such minimum period, but, except for benefits furnished under section 1905(a)(4)(C),
only with respect to such benefits provided to the individual as an enrollee of such organization or
entity or by or through the case manager.[**]

(B) For purposes of subparagraph (A), the term “minimum enroliment period” means, with
respect to an individual’s enrollment with an organization or entity under a State plan, a period,
established by the State, of not more than six months beginning on the date the individual's
enrollment with the organization or entity becomes effective.

(3) At the option of the State, any individual who—

(A is 18 years of age or younger and qualifies as a disabled individual under section 1614(a);

(B) with respect to whom there has been a determination by the State that—

- (i) the individual requires a level of care provided in a hospital, nursing facility, or
intermediate care facility for the mentally retarded,

(ii) it is appropriate to provide such care for the individual outside such an institution,
and

(iiiy the estimated amount which would be expended for medical assistance for the
individual for such care outside an institution is not greater than the estimated amount
which would otherwise be expended for medical assistance for the individual within an
appropriate institution; and

(Q) if the individual were in a medical institution, would be eligible for medical assistance
under the State plan under this title,

shall be deemed, for purposes of this title only, to be an individual with respect to whom a
supplemental security income payment, or State supplemental payment, respectively, is being paid
under title XVI.

(4) A child born to a woman eligible for and receiving medical assistance under a State plan on
the date of the child’s birth shall be deemed to have applied for medical assistance and to have
been found eligible for such assistance under such plan on the date of such birth and to remain
eligible for such assistance for a period of one year. During the period in which a child is deemed
under the preceding sentence to be eligible for medical assistance, the medical assistance eligibility
identification number of the mother shall also serve as the identification number of the child, and all
claims shall be submitted and paid under such number (unless the State issues a separate
identification number for the child before such period expires). Notwithstanding the preceding
sentence, in the case of a child who is born in the United States to an alien mother for whom
medical assistance for the delivery of the child is made available pursuant to section 1903(v), the
State immediately shall issue a separate identification.number for the child upon natification by the
facility at which such delivery occurred of the child’s birth.

(5) A woman who, while pregnant, is eligible for, has applied for, and has received medical
assistance under the State plan, shall continue to be eligible under the plan, as though she were
pregnant, for all pregnancy-related and postpartum medical assistance under the plan, through the
end of the month in which the 60-day period (beginning on the last day of her pregnancy) ends.

(6) In the case of a pregnant woman described in subsection (a)(10) who, because of a change in
income of the family of which she is a member, would not otherwise continue to be described in
such subsection, the woman shall be deemed to continue to be an individual described in
subsection (a)(10)(A)(i)(IV) and subsection (I)(1)(A) without regard to such change of income through
the end of the month in which the 60-day period (beginning on the last day of her pregnancy) ends.
The preceding sentence shall not apply in the case of a woman who has been provided ambulatory
prenatal care pursuant to section 1920 during a presumptive eligibility period and is then, in
accordance with such section, determined to be ineligible for medical assistance under the State
plan.

(7) Inithe case of an infant or child described in subparagraph (B), (C), or (D) of subsection (I)(1) or
paragraph (2) of section 1905(n)—
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(A) who is receiving inpatient services for which medical assistance is provided on the date
the infant or child attains the maximum age with respect to which coverage is provided under
the State plan for such individuals, and

(B) who, but for attaining such age, would remain eligible for medical assistance under such
subsection,

the infant or child shall continue to be treated as an individual described in such respective
provision until the end of the stay for which the inpatient services are furnished.

(8 If an individual is determined to be a qualified medicare beneficiary (as defined in section
1905(p)(1)), such determination shall apply to services furnished after the end of the month in which
the determination first occurs. For purposes of payment to a State under section 1903(a), such
determination shall be considered to be valid for an individual for a period of 12 months, except
that a State may provide for such determinations more frequently, but not more frequently than
once every 6 months for an individual.

(9)(A) At the option of the State, the plan may include as medical assistance respiratory care
services for any individual who—

(i) is medically dependent on a ventilator for life support at least six hours per day;

(ii) has been so dependent for at least 30 consecutive days (or the maximum number of
davs authorized under the State plan, whichever is less) as an inpatient;

(iii) but for the availability of respiratory care services, would require respiratory care as
an inpatient in a hospital, nursing facility, or intermediate care facility for the mentally
retarded and would be eligible to have payment made for such inpatient care under the
State plan;

(iv) has adequate social support services to be cared for at home; and

(v) wishes to be cared for at home.

(B) The requirements of subparagraph (A)(ii) may be satisfied by a continuous stay in one or
more hospitals, nursing facilities, or intermediate care facilities for the mentally retarded.

(C) For purposes of this paragraph, respiratory care services means services provided on a
part-time basis in the home of the individual by a respiratory therapist or other health care
professional trained in respiratory therapy (as determined by the State), payment for which is
not otherwise included within other items and services furnished to such individual as medical
assistance under the plan.

(10)(A) The fact that an individual. child, or pregnant woman may be denied aid under part A of
title IV pursuant to section 402(a)(43) shall not be construed as denying (or permitting a State to
deny) medical assistance under this title to such individual, child, or woman who is eligible for
assistance under this title on a basis other than the receipt of aid under such part.

(B) If an individual, child, or preghant woman is receiving aid under part A of title IV and such
aid is terminated pursuant to section 402(a)(43), the State may not discontinue medical
assistance under this title for the individual, child, or woman until the State has determined that
the individual, child, or woman is not eligible for assistance under this title on a basis other than
the receipt of aid under such part.

(11)(A) In the case of an individual who is enrolled with a group health plan under section 1906
and who would (but for this paragraph) lose eligibility for benefits under this title before the end of
the minimum enrollment period (defined in subparagraph (B)), the State plan may provide,
notwithstanding any other provision of this title, that the individual shall be deemed to continue to
be eligible for such benefits until the end of such minimum period, but only with respect to such
benefits provided to the individual as an enrollee of such plan.

(B) For purposes of subparagraph (A), the term “minimum enrollment period” means, with
respect to an individual’s enrollment with a group health plan, a period established by the State,
of not more than 6 months beginning on the date the individual’s enrollment under the plan
becomes effective.

(12) At the option of the State, the plan may provide that an individual who is under an age
specified by the State (not to exceed 19 years of age) and who is determined to be eligible for
benefits under a State plan approved under this title under subsection (a)(10)(A) shall remain eligible
for those benefits until the earlier of—

(A) the end of a period (not to exceed 12 months) following the determination; or
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(B) the time that the individual exceeds that age.
(13)[46](A) IN GENERAL.—

(i) OPTION TO USE A FINDING FROM AN EXPRESS LANE AGENCY.—the option of the State, the
State plan may provide that in determining eligibility under this title for a child (as defined
in subparagraph (G)), the State may rely on a finding made within a reasonable period (as
determined by the State) from an Express Lane agency (as defined in subparagraph (F))
when it determines whether a child satisfies one or more components of eligibility for
medical assistance under this title. The State may relv on a finding from an Express Lane
agency nhotwithstanding sections 1902(a)(46)(B) and 1137(d) or any differences in budget
unit, disregard, deeming or other methodoloqy, if the following requirements are met:

(I) PROHIBITION ON DETERMINING CHILDREN INELIGIBLE FOR COVERAGE.—If a finding from
an Express Lane agency would result in a determination that a child does not satisfy an
eligibility requirement for medical assistance under this title and for child health
assistance under title XXI, the State shall determine eligibility for assistance using its
reqgular procedures.

(1) NoTice REQUIREMENT.—For any child who is found eligible for medical assistance
under the State plan under this title or child health assistance under title XXl and who
is subject to premiums based on an Express Lane agency’s finding of such child’s
income level, the State shall provide notice that the child may qualify for lower
premium payments if evaluated by the State using its regular policies and of the
procedures for requesting such an evaluation.

(1) COMPLIANCE WITH SCREEN AND ENROLL REQUIREMENT.—The State shall satisfy the
requirements under subparagraphs (A) and (B) of section 2102(b)(3) (relating to screen
and enroll) before enrolling a child in child health assistance under title XXI. At its
option, the State may fulfill such requirements in accordance with either option
provided under subparagraph (C) of this paragraph.

(IV) VERIFICATION OF CITIZENSHIP OR NATIONALITY STATUS.—The State shall satisfy the
requirements of section 1902(a)(46)(B) or 2105(c)(9), as applicable for verifications of
citizenship or nationality status.

(V) CopiNng.—The State meets the requirements of subparagraph (E).

(i) OPTION TO APPLY TO RENEWALS AND REDETERMINATIONS.—The State may apply the
provisions of this paragraph when conducting initial determinations of eligibility,
redeterminations of eliaibility, or both, as described in the State plan.

(B) RuLEs oF consTrUcTION.—Nothing in this paragraph shall be construed—

(i) to limit or prohibit a State from taking any actions otherwise permitted under this title
or title XXl in determining eligibility for or enrolling children into medical assistance under
this title or child health assistance under title XXI; or

(i) to modify the limitations in section 1902(a)(5) concerning the agencies that may make
a determination of elidibility for medical assistance under this title.

(C) OPTIONS FOR SATISFYING THE SCREEN AND ENROLL REQUIREMENT.—

(i) IN GENERAL—With respect to a child whose eligibility for medical assistance under this
title or for child health assistance under title XXI has been evaluated by a State agency
using an income finding from an Express Lane aaencv, a State may carry out its duties
under subparagraphs (A) and (B) of section 2102(b)(3) (relating to screen and enroll) in
accordance with either clause (ii) or clause (iii).

(ii) ESTABLISHING A SCREENING THRESHOLD.—

(I) IN geNeraL—Under this clause, the State establishes a screening threshold set as
a percentage of the Federal poverty level that exceeds the highest income threshold
applicable under this title to the child by a minimum of 30 percentage points or, at
State option, a higher number of percentage points that reflects the value (as
determined by the State and described in the State plan) of any differences between
income methodologies used by the program administered by the Express Lane agency
and the methodologies used by the State in determining eligibility for medical
assistance under this title.

(1) CHILDREN WITH INCOME NOT ABOVE THRESHOLD.—If the income of a child does not
exceed the screening threshold, the child is deemed to satisfy the income eligibility
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criteria for medical assistance under this title regardless of whether such child would
otherwise satisfy such criteria.

(1) CHILDREN WITH INCOME ABOVE THRESHOLD.—If the income of a chlld exceeds the
screening threshold, the child shall be considered to have an income above the
Medicaid applicable income level described in section 2110(b)(4) and to satisfy the
requirement under section 2110(b)(1)(C) (relating to the requirement that CHIP
matching funds be used only for children not eligible for Medicaid). If such a child is
enrolled in child health assistance under title XXI, the State shall provide the parent,
guardian, or custodial relative with the following:

(aa) Notice that the child may be eligible to receive medical assistance under
the State plan under this title if evaluated for such assistance under the State’s
regular procedures and notice of the process through which a parent, guardian, or
custodial relative can request that the State evaluate the child’s eligibility for
medical assistance under this title using such regular procedures.

(bb) A description of differences between the medical assistance provided
under this title and child health assistance under title XXI, including differences in
cost-sharing requirements and covered benefits.

(iii) TEMPORARY ENROLLMENT IN CHIP PENDING SCREEN AND ENROLL.—

(1) IN geNERAL—Under this clause, a State enrolls a child in child health assistance
under title XXI for a temporary period if the child appears eligible for such assistance
based on an income finding by an Express Lane agency.

(Il) DETERMINATION OF ELIGIBILITY.—During such temporary enrollment period, the
State shall determine the child’s eligibility for child health assistance under title XXI or
for medical assistance under this title in accordance with this clause.

(Ill) PromPT FOLLOW UP.—INn making such a determination, the State shall take
prompt action to determine whether the child should be enrolled in medical assistance
under this title or child health assistance under title XXI pursuant to subparagraphs (A)
and (B) of section 2102(b)(3) (relating to screen and enroll).

(IV) REQUIREMENT FOR SIMPLIFIED DETERMINATION.—In making such a determination,
the State shall use procedures that, to the maximum feasible extent, reduce the
burden imposed on the individual of such determination. Such procedures may not
require the child’s parent, guardian, or custodial relative to provide or verify
information that already has been provided to the State agency by an Express Lane
agency or another source of information unless the State agency has reason to believe
the information is erroneous.

(V) AVAILABILITY OF CHIP MATCHING FUNDS DURING TEMPORARY ENROLLMENT PERIOD.—
Medical assistance for items and services that are provided to a child enrolled in title
XXI during a temporary enrollment period under this clause shall be treated as child
health assistance under such title.

(D) OPTION FOR AUTOMATIC ENROLLMENT.—

(i) IN GENERAL—The State may initiate and determine eligibility for medical assistance
under the State Medicaid plan or for child health assistance under the State CHIP plan
without a program application from, or on behalf of, the child based on data obtained
from sources other than the child (or the child’s family), but a child can only be
automatically enrolled in the State Medicaid plan or the State CHIP plan if the child or the
family affirmatively consents to being enrolled through affirmation in writing, by telephone,
orally, through electronic signature, or through any other means specified by the Secretary
or by signature on an Express Lane agency application, if the requirement of clause (ii) is
met.

(ii) INFORMATION REQUIREMENT.—The requirement of this clause is that the State informs
the parent, guardian, or custodial relative of the child of the services that will be covered,
appropriate methods for using such services, premium or other cost sharing charges (if
any) that apply, medical support obligations (under section 1912(a)) created by enrollment
(if applicable), and the actions the parent, guardian, or relative must take to maintain
enrollment and renew coverage.

(E) CODING; APPLICATION TO ENROLLMENT ERROR RATES.—
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(i) IN GENERAL—For purposes of subparagraph (A)(iv), the requirement of this
subparagraph for a State is that the State agrees to—

() assign such codes as the Secretary shall require to the children who are enrolled
in the State Medicaid plan or the State CHIP plan through reliance on a finding made
by an Express Lane agency for the duration of the State’s election under this
paragraph;

(1) annually provide the Secretary with a statistically valid sample (that is approved
by Secretary) of the children enrolled in such plans through reliance on such a finding
by conducting a full Medicaid eligibility review of the children identified for such
sample for purposes of determining an eligibility error rate (as described in clause (iv))
with respect to the enrollment of such children (and shall not include such children in
any data or samples used for purposes of complying with a Medicaid Eligibility Quality
Control (MEQC) review or a payment error rate measurement (PERM) requirement);

(Il submit the error rate determined under subclause (1) to the Secretary;

(IV) if such error rate exceeds 3 percent for either of the first 2 fiscal years in which
the State elects to apply this paragraph, demonstrate to the satisfaction of the
Secretary the specific corrective actions implemented by the State to improve upon
such error rate; and

(V) if such error rate exceeds 3 percent for any fiscal year in which the State elects to
apply this paragraph, a reduction in the amount otherwise payable to the State under
section 1903(a) for quarters for that fiscal year, equal to the total amount of erroneous
excess payments determined for the fiscal year only with respect to the children
included in the sample for the fiscal year that are in excess of a 3 percent error rate
with respect to such children.

(i) No PUNITIVE ACTION BASED ON ERROR RATE—The Secretary shall not apply the error rate
derived from the sample under clause (i) to the entire population of children enrolled in the
State Medicaid plan or the State CHIP plan through reliance on a finding made by an
Express Lane agency, or to the population of children enrolled in such plans on the basis of
the State's regular procedures for determining eligibility, or penalize the State on the basis
of such error rate in any manner other than the reduction of payments provided for under
clause (N(W).

(iii) RULE oF consTrucTioN.—Nothing in this paragraph shall be construed as relieving a
State that elects to apply this paragraph from being subject to a penalty under section
1903(u), for payments made under the State Medicaid plan with respect to ineligible
individuals and families that are determined to exceed the error rate permitted under that
section (as determined without regard to the error rate determined under clause (i)(Il)).

(iv) ERROR RATE DEFINED.—In this subparagraph, the term "error rate” means the rate of
erroneous excess payments for medical assistance (as defined in section 1903(u)(1)(D)) for
the period involved, except that such payments shall be limited to individuals for which
eligibility determinations are made under this paragraph and except that in applying this
paragraph under title XX, there shall be substituted for references to provisions of this title
corresponding provisions within title XXI.

(F) EXPRESS LANE AGENCY.—

(i) IN GENERAL.—In this paragraph, the term Express Lane agencymeans a public agency
that—

(I) is determined by the State Medicaid agency or the State CHIP agency (as
applicable) to be capable of making the determinations of one or more eligibility
requirements described in subparagraph (A)(i);

(1) is identified in the State Medicaid plan or the State CHIP plan; and

(1) notifies the child’s family—

(aa) of the information which shall be disclosed in accordance with this
paragraph;

(bb) that the information disclosed will be used solely for purposes of
determining eligibility for medical assistance under the State Medicaid plan or for
child health assistance under the State CHIP plan; and
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(cc) that the family may elect to not have the information disclosed for such
purposes; and

(IV) enters into, or is subject to, an interagency agreement to limit the disclosure and
use of the information disclosed.

(i) INCLUSION OF SPECIFIC PUBLIC AGENCIES AND INDIAN TRIBES AND TRIBAL ORGANIZATIONS.—

Such term includes the following:

(I) A public agency that determines eligibility for assistance under any of the
followina:

(aa') The temporary assistance for needy families program funded under part A
of title IV.

(bb) A State program funded under part D of title IV.

(cc) The State Medicaid plan.

(dd) The State CHIP plan.

(ee) The Food and Nutrition Act of 2008 (7 U.S.C. 2011 et seq.).

(ffy The Head Start Act (42 U.S.C. 9801 et seq.).

(aa) The Richard B. Russell National School Lunch Act (42 U.S.C. 1751 et seq.).

(hh) The Child Nutrition Act of 1966 (42 US.C. 1771 et seq.).

(i) The Child Care and Development Block Grant Act of 1990 (42 U.S.C. 9858 et
seq.).

(i) The Stewart B. McKinney Homeless Assistance Act (42 U.S.C. 11301 et seq.).

(kk) The United States Housing Act of 1937 (42 U.S.C. 1437 et seq.).

(Il) The Native American Housing Assistance and Self-Determination Act of 1996
(25 US.C. 4101 et seq.). ,

(Il) A State-specified governmental agency that has fiscal liability or legal
responsibility for the accuracy of the eligibility determination findings relied on by the
State. :

(1) A public agency that is subject to an interagency agreement limiting the
disclosure and use of the information disclosed for purposes of determining eligibility
under the State Medicaid plan or the State CHIP plan.

(IV) The Indian Health Service, an Indian Tribe, Tribal Organization, or Urban Indian
Oraanization (as defined in section 1139(c)).

(iii) ExcLusions.—Such term does not include an agency that determines eligibility for a
program established under the Social Services Block Grant established under title XX or a
private, for-profit organization.

(iv) RuLEs oF consTRucTioN.—Nothing in this paragraph shall be construed as—

(I) exemptina a State Medicaid agency from complying with the requirements of
section 1902(a)(4) relating to merit-based personnel standards for employees of the
State Medicaid agency and safeguards against conflicts of interest); or

(I) authorizing a State Medicaid agency that elects to use Express Lane agencies
under this subparagraph to use the Express Lane option to avoid complying with such
requirements for purposes of making eligibility determinations under the State
Medicaid plan.

(v) ADDITIONAL DEFINITIONS.—In this paragraph:

() StaTE—The term “State” means 1 of the 50 States or the District of Columbia.

(I) STATE cHIP AGENCY.—The term "State CHIP agency” means the State agency
responsible for administering the State CHIP plan.

(Il STATE cHIP PLAN.—The term "State CHIP plan” means the State child health plan
established under title XXI and includes any waiver of such plan.

(IV) STATE MEDICAID AGENCY.—The term “State Medicaid agency” means the State
agency responsible for administering the State Medicaid plan.

(V) StaTE MEDICAID PLAN.—The term “State Medicaid plan” means the State plan
established under title XIX and includes any waiver of such plan.

(G) CHILD DEFINED.—For purposes of this paragraph, the term “child” means an individual
under 19 years of age, or, at the option of a State, such higher age, not to exceed 21 years of
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age, as the State may elect.

(H) STATE OPTION TO RELY ON STATE INCOME TAX DATA OR RETURN.—AL the option of the State, a
finding from an Express Lane agency may include gross income or adjusted gross income
shown bv State income tax records or returns.

(I) AppLICATION.—This paragranh shall not apply with respect to eligibility determinations
made after September 30, 20171471,

(141481 EXCLUSION OF COMPENSATION FOR PARTICIPATION IN A CLINICAL TRIAL FOR TESTING OF
TREATMENTS FOR A RARE DISEASE OR CONDITION.—The first $2,000 received by an individual (who has
attained 19 years of age) as compensation for participation in a clinical trial meeting the
requirements of section 1612(b)(26) shall be disregarded for purposes of determining the income
eliaibilitv of such individual for medical assistance under the State plan or any waiver of such plan.

(14)[49] INCOME DETERMINED USING MODIFIED ADJUSTED GROSS INCOME.—

(A) IN GeNErRAL—Notwithstanding subsection (r) or any other provision of this title, except as
provided in subparagraph (D), for purposes of determining income eligibility for medical
assistance under the State plan or under any waiver of such plan and for any other purpose
applicable under the plan or waiver for which a determination of income is required, including
with respect to the imposition of premiums and cost-sharing, a State shall use the modified
adjusted gross income of an individual and, in the case of an individual in a family greater than
1, the household income of such family. A State shall establish income eligibility thresholds for
populations to be eligible for medical assistance under the State plan or a waiver of the plan
using modified adjusted gross income and household income that are not less than the
effective income eligibility levels that applied under the State plan or waiver on the date of
enactment of the Patient Protection and Affordable Care Act. For purposes of complying with
the maintenance of effort requirements under subsection (gg) during the transition to modified
adjusted gross income and household income, a State shall, working with the Secretary,
establish an equivalent income test that ensures individuals eligible for medical assistance
under the State plan or under a waiver of the plan on the date of enactment of the Patient
Protection and Affordable Care Act, do not lose coverage under the State plan or under a
waiver of the plan. The Secretary may waive such provisions of this title and title XXI as are
necessary to ensure that States establish income and eligibility determination systems that
protect beneficiaries.

(B) NO INCOME OR EXPENSE DISREGARDS.—Subject to subparagraph (1), no type of expense,
block, or other income disregard shall be applied by a State to determine income eligibility for
medical assistance under the State plan or under any waiver of such plan or for any other
purpose applicable under the plan or waiver for which a determination of income is required.

(C) No AsseTs TEST.—A State shall not apply any assets or resources test for purposes of
determining eligibility for medical assistance under the State plan or under a waiver of the plan.

(D) EXcepTIONS.—

(i INDIVIDUALS ELIGIBLE BECAUSE OF OTHER AID OR ASSISTANCE. ELDERLY INDIVIDUALS, MEDICALLY
NEEDY INDIVIDUALS, AND INDIVIDUALS ELIGIBLE FOR MEDICARE COST-SHARING.—Subparagraphs
(A), (B), and (C) shall not apply to the determination of eligibility under the State plan or
under a waiver for medical assistance for the following:

(I) Individuals who are eligible for medical assistance under the State plan or under a
waiver of the plan on a basis that does not require a determination of income by the
State agency administering the State plan or waiver, including as a result of eligibility
for, or receipt of, other Federal or State aid or assistance, individuals who are eligible
on the basis of receiving (or being treated as if receiving) supplemental security
income benefits under title XVI, and individuals who are eligible as a result of being or
being deemed to be a child in foster care under the responsibility of the State.

(I Individuals who have attained age 65.

() Individuals who are eligible for medical assistance under the State plan or under
a waiver of the plan on a basis that does not require a determination of income by the
State agency administering the State plan or waiver, including as a result of eligibility
for, or receipt of, other Federal or State aid or assistance, individuals who are eligible
on the basis of receiving (or being treated as if receiving) supplemental security
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income benefits under title XVI, and individuals who are eligible as a result of being or
being deemed to be a child in foster care under the responsibility of the State.

(IV) Individuals described in subsection (a)(10)(C).

(V) Individuals described in any clause of subsection (a)(10)(E).

(i) EXPRESS LANE AGENCY FINDINGS.—In the case of a State that elects the Express Lane
option under paragraph (13), notwithstanding subparagraphs (A), (B), and (C), the State
may rely on a finding made by an Express Lane agency in accordance with that paragraph
relating to the income of an individual for purposes of determining the individual's
eliqibility for medical assistance under the State plan or under a waiver of the plan.

(iii) MEDICARE PRESCRIPTION DRUG SUBSIDIES DETERMINATIONS.—Subparagraphs (A), (B), and
(C) shall not apply to any determinations of eligibilitv for oremium and cost-sharing
subsidies under and in accordance with section 1860D~14 made by the State pursuant to
section 1935(a)(2).

(iv) LONG-TERM CARE.—Subparagraphs (A), (B), and (C) shall not apply to any
determinations of eligibility of individuals for purposes of medical assistance for nursing
facility services, a level of care in any institution equivalent to that of nursing facility
services, home or communitv-based services furnished under a waiver or State plan
amendment under section 1915 or a waiver under section 1115, and services described in
section 1917(c)(1)(C)(ii).

(v) GRANDFATHER OF CURRENT ENROLLEES UNTIL DATE OF NEXT REGULAR REDETERMINATION.—
An individual who, on January 1, 2014, is enrolled in the State plan or under a waiver of the
plan and who would be determined ineligible for medical assistance solely because of the
application of the adjusted gross income or household income standard described in
subparagraph (A), shall remain eligible for medical assistance under the State plan or
waiver (and subject to the same premiums and cost-sharing as applied to the individual on
that date) through March 31, 2014, or the date on which the individual's next regularly
scheduled redetermination of eliaibility is to occur, whichever is later.

(E) TRANSITION PLANNING AND OVERSIGHT.—Each State shall submit to the Secretary for the
Secretary's approval the income eligibility thresholds proposed to be established using adjusted
gross income and household income, the methodologies and procedures to be used to
determine income eligibility using adjusted gross income and household income and, if
applicable, a State plan amendment establishing an optional eligibility category under
subsection (@)(10)(A)(ii)(XX). To the extent practicable, the State shall use the same
methodologies and procedures for purposes of making such determinations as the State used
on the date of enactment of the Patient Protection and Affordable Care Act. The Secretary shall
ensure that the income eligibility thresholds proposed to be established using adjusted gross
income and household income, including under the eligibility category established under
subsection (a)(10)(A)(ii)(XX), and the methodologies and procedures proposed to be used to
determine income eligibility, will not result in children who would have been eligible for medical
assistance under the State plan or under a waiver of the plan on the date of enactment of the
Patient Protection and Affordable Care Act no longer being eligible for such assistance.

(F) LIMITATION ON SECRETARIAL AUTHORITY.—The Secretary shall not waive compliance with the
requirements of this paragraph except to the extent necessary to permit a State to coordinate
eligibility requirements for dual eligible individuals (as defined in section 1915(h)(2)(B)) under
the State plan or under a waiver of the plan and under title XVIll and individuals who require
the level of care provided in a hospital, a nursing facility, or an intermediate care facility for the
mentally retarded.

(G) DEFINITIONS OF ADJUSTED GROSS INCOME AND HOUSEHOLD INCOME.—In this paragraph, the
terms "adjusted gross income” and “household income” have the meanings given such terms in
section 36B(d)(2) of the Internal Revenue Code of 1986.

(H) CONTINUED APPLICATION OF MEDICAID RULES REGARDING POINT-IN-TIME INCOME AND SOURCES
OF INCOME.—The requirement under this paragraph for States to use modified adjusted gross
income and household income to determine income eligibility for medical assistance under the
State plan or under any waiver of such plan and for any other purpose applicable under the
plan or waiver for which a determination of income is required shall not be construed as
affecting or limiting the application of—

https://ivww.ssa.gav/OP_Home/ssactftitle19/1902.htm Appendix, Ex. A-1, Page 28 28/47



https://www.ssa.gov/OP_Home/ssact/title19/1902.htm

10/8/2019 Sacial Security Act §1902

(i) the requirement under this title and under the State plan or a waiver of the plan to
determine an individual's income as of the point in time at which an application for medical
assistance under the State plan or a waiver of the plan is processed; or

(i) any rules established under this title or under the State plan or a waiver of the plan
reaardina sources of countable income.

(1) TREATMENT OF PORTION OF MODIFIED ADJUSTED GROSS INCOME.—For purposes of determining
the income eligibility of an individual for medical assistance whose eligibility is determined
based on the application of modified adjusted gross income under subparagraph (A), the State
shall—

(i) determine the dollar equivalent of the difference between the upper income limit on
eligibility for such an individual (expressed as a percentage of the poverty line) and such
upper income limit increased by 5 percentage points; and

(i} notwithstanding the requirement in subparagraph (A) with respect to use of modified
adjusted gross income, utilize as the applicable income of such individual, in determining
such income eligibility, an amount equal to the modified adjusted gross income applicable
to such individual reduced by such dollar equivalent amount.

(fi Notwithstanding anv other provision of this title, except as provided in subsection (e) and section
1619(b)(3) and section 1924, except with respect to qualified disabled and working individuals (described
in section 1905(s)), and except with respect to qualified medicare beneficiaries, qualified severely
impaired individuals, and individuals described in subsection (m)(1), no State not eligible to participate in
the State plan program established under title XVI shall be required to provide medical assistance to any
aged, blind, or disabled individual (within the meaning of title XV1) for any month unless such State
would be (or would have been) required to provide medical assistance to such individual for such month
had its plan for medical assistance approved under this title and in effect on January 1, 1972, been in
effect in such month, except that for this purpose any such individual shall be deemed eligible for
medical assistance under such State plan if (in addition to meeting such other requirements as are or
may be imposed under the State plan) the income of any such individual as determined in accordance
with section 1903(f) (after deducting any supplemental security income payment and State
supplementary payment made with respect to such individual, and incurred expenses for medical care as
recognized under State law regardless of whether such expenses are reimbursed under another public
program of the State or political subdivision thereof) is not in excess of the standard for medical
assistance established under the State plan as in effect on January 1, 1972. In States which provide
medical assistance to individuals pursuant to paragraph (10)(C) of subsection (a) of this section, an
- individual who is eligible for medical assistance by reason of the requirements of this section concerning
the deduction of incurred medical expenses from income shall be considered an individual eligible for
medical assistance under paragraph (10)(A) of that subsection if that individual is, or is eligible to be (1)
an individual with respect to whom there is payable a State supplementary payment on the basis of
which similarly situated individuals are eligible to receive medical assistance equal in amount, duration,
and scope to that provided to individuals eligible under paragraph (10)(A), or (2) an eligible individual or
eligible spouse, as defined in title XV, with respect to whom supplemental security income benefits are
payable; otherwise that individual shall be considered to be an individual eligible for medical assistance
under paragraph (10)(C) of that subsection. In States which do not provide medical assistance to
individuals pursuant to paragraph (10)(C) of that subsection, an individual who is eligible for medical
assistance by reason of the requirements of this section concerning the deduction of incurred medical
expenses from income shall be considered an individual eligible for medical assistance under paragraph
(10)(A) of that subsection.

(9) In addition to any other sanction available to a State, a State may provide for a reduction of any
payment amount otherwise due with respect to a person who furnishes services under the plan in an
amount equal to up to three times the amount of any payment sought to be collected by that person in
violation of subsection (a)(25)(C).

(h) Nothing in this title (including subsections (a)(13) and (a)(30) of this section) shall be construed as
authorizing the Secretary to limit the amount of payment that may be made under a plan under this title
for home and community care.

(i)(1) In addition to any other authority under State law, where a State determines that a intermediate
care facility for the mentally retarded which is certified for participation under its plan no longer
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substantially meets the requirements for such a facility under this title and further determines that the
facility's deficiencies—
(A) immediately jeopardize the health and safety of its patients, the State shall provide for the
termination of the facility’s certification for participation under the plan and may provide, or
(B) do not immediately jeopardize the health and safety of its patients, the State may, in lieu
of providing for terminating the facility's certification for participation under the plan, establish
alternative remedies if the State demonstrates to the Secretary’s satisfaction that the alternative
remedies are effective in deterring noncompliance and correcting deficiencies, and may provide
that no payment will be made under the State plan with respect to any individual admitted to such
facility after a date specified by the State.

(2) The State shall not make such a decision with respect to a facility until the facility has had a
reasonable opportunity, following the initial determination that it no longer substantially meets the
requirements for such a facility under this title, to correct its deficiencies, and, following this period,
has been given reasonable notice and opportunity for a hearing.

(3) The State’s decision to deny payment may be made effective only after such notice to the
public and to the facility as may be provided for by the State, and its effectiveness shall terminate
(A) when the State finds that the facility is in substantial compliance (or is making good faith efforts
to achieve substantial compliance) with the requirements for such a facility under this title, or (B) in
the case described in paragraph (1)(B), with the end of the eleventh month following the month
such decision is made effective, whichever occurs first. If a facility to which clause (B) of the previous
sentence applies still fails to substantially meet the provisions of the respective section on the date
specified in such clause, the State shall terminate such facility's certification for participation under
the plan effective with the first day of the first month following the month specified in such clause.

(i) Notwithstanding any other requirement of this title, the Secretary may waive or modify any
requirement of this title with respect to the medical assistance program in American Samoa and the
Northern Mariana Islands. other than a waiver of the Federal medical assistance percentage, the
limitation in section 1108(f), or the requirement that payment may be made for medical assistance only
with respect to amounts expended by American Samoa or the Northern Mariana Islands for care and
services described in a numbered paragraph of section 1905(a).

(k)(1) The medical assistance provided to an individual described in subclause (Vi) of subsection (a)
(10)(A)(i) shall consist of benchmark coverage described in section 1937(b)(1) or benchmark equivalent
coverage described in section 1937(b)(2). Such medical assistance shall be provided subject to the
requirements of section 1937, without regard to whether a State otherwise has elected the option to
provide medical assistance through coverage under that section, unless an individual described in
subclause (VI of subsection (a)(10)(A)(i) is also an individual for whom, under subparagraph (B) of
section 1937(a)(2). the State may not require enrollment in benchmark coverage described in subsection
(b)(1) of section 1937 or benchmark equivalent coverage described in subsection (b)(2) of that section.

(2) Beginning with the first day of any fiscal year quarter that begins on or after April 1, 2010, and
before January 1, 2014, a State may elect through a State plan amendment to provide medical
assistance to |nd|V|duaIs who would be described in subclause (VIII) of subsection (a)(10)(A)(i) if that
subclause were effective before January 1, 2014. A State may elect to phase-in the extension of
eligibility for medical assistance to such individuals based on income, so long as the State does not
extend such eligibility to individuals described in such subclause with higher income before making
individuals described in such subclause with lower income eligible for medical assistance.

(3) If an individual described in subclause (Vill) of subsection (a)(10)(A)(i) is the parent of a child
who is under 19 years of age (or such higher age as the State may have elected) who is eligible for
medical assistance under the State plan or under a waiver of such plan (under that subclause or
under a State plan amendment under paragraph (2), the individual may not be enrolled under the
State plan unless the individual's child is enrolled under the State plan or under a waiver of the plan
or is enrolled in other health insurance coverage. For purposes of the preceding sentence, the term
“parent” includes an individual treated as a caretaker relative for purposes of carrying out section
1931. :

(h(1) Individuals described in this paragraph are—

(A) women during pregnancy (and during the 60-day period beginning on the last day of the
preanancy),
(B) infants under one year of age,
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(O) children who have attained one year of age but have not attained 6 years of age, and

(D) children born after September 30, 1983 (or, at the option of a State, after any earlier date),
who have attained 6 years of age but have not attained 19 years of age,

who are not described in any of subclauses (I) through (Ill) of subsection (a)(10)(A)(i) and whaose family
income does not exceed the income level established by the State under paragraph (2) for a family size
equal to the size of the family, including the woman, infant, or child.

(2)(A)(i) For purposes of paragraph (1) with respect to individuals described in subparagraph (A) or
(B) of that paragraph, the State shall establish an income level which is a percentage (not less than
the percentage provided under clause (ii) and not more than 185 percent) of the income official
poverty line (as defined by the Office of Management and Budget and Budget, and revised annually
in accordance with section 673(2) of the Omnibus Budget Reconciliation Act of 1981509 applicable
to a family of the size involved.

(ii) The percentage provided under this clause, with respect to eligibility for medical
assistance on or after—

(I) July 1, 1989, is 75 percent, or, if greater, the percentage provided under clause
(iii), and

(1 April 1, 1990, 133 percent, or, if greater, the percentage provided under clause
(iv).

(iii) In the case of a State which, as of the date of the enactment of this clause[>], has
elected to provide, and provides, medical assistance to individuals described in this
subsection or has enacted legislation authorizing, or appropriating funds, to provide such
assistance to such individuals before July 1, 1989, the percentage provided under clause (ii)
(1) shall not be less than—

(I) the percentage specified by the State in an amendment to its State plan (whether
approved or not) as of the date of the enactment of this clause, or
(I if no such percentage is specified as of the date of the enactment of this clause,
the percentage established under the State’s authorizing legislation or provided for
under the State’s appropriations;
but in no case shall this clause require the percentage provided under clause (i)() to
exceed 100 percent.

(iv) In the case of a State which, as of the date of the enactment of this clause®2}, has
established under clause (i), or has enacted legislation authorizing, or appropriating funds,
to provide for, a percentage (of the income official poverty line) that is greater than 133
percent, the percentage provided under clause (ii) for medical assistance on or after April 1,
1990, shall not be less than—

(I the percentage specified by the State in an amendment to its State plan (whether
approved or not) as of the date of the enactment of this clause, or

(1) if no such percentage is specified as of the date of the enactment of this clause,
the percentage established under the State’s authorizing legislation or provided for
under the State’s appropriations. _

(B) For purposes of paragraph (1) with respect to individuals described in subparagraph (C) of
such paragraph, the State shall establish an income level which is equal to 133 percent of the
income official poverty line described in subparagraph (A) applicable to a family of the size
involved.

(C) For purposes of paragraph (1) with respect to individuals described in subparagraph (D) of
that paragraph, the State shall establish an income level which is equal to 100 percent (or,

~ beginning January 1, 2014, 133 percent) of the income official poverty line described in

subparagraph (A) applicable to a family of the size involved.

(3) Notwithstanding subsection (a)(17), for individuals who are eligible for medical assistance
because of subsection (a)(10)(A)()IV), (@)(10)(A)(I)(VI), (@)(10)(A)i)(VII), or (a)(10)(A) (i) (IX)—

(A) application of a resource standard shall be at the option of the State;

(B) any resource standard or methodology that is applied with respect to an individual
described in subparagraph (A) of paragraph (1) may not be more restrictive than the resource
standard or methodology that is applied under title XVI;
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(C) any resource standard or methodology that is applied with respect to an individual
described in subparagraph (B), (C), or (D) of paragraph (1) may not be more restrictive than the
corresponding methodology that is applied under the State plan under part A of title IV;

(D) the income standard to be applied is the appropriate income standard established under
paragraph (2); and

(E) family income shall be determined in accordance with the methodology employed under
the State plan under part A or E of title IV (except to the extent such methodology is
inconsistent with clause (D) of subsection (a)(17)), and costs incurred for medical care or for any
other type of remedial care shall not be taken into account.

Any different treatment provided under this paragraph for such individuals shall not, because of
subsection (a)(17), require or permit such treatment for other individuals.

(4)(A) In the case of anv State which is providing medical assistance to its residents under a waiver
granted under section 1115, the Secretary shall require the State to provide medical assistance for
pregnant women and infants under age 1 described in subsection (a)(10)(A)(i){IV) and for children
described in subsection (a)(10)(A)(i)(VI) or subsection (a)(10)(A)()(VIl) in the same manner as the
State would be required to provide such assistance for such individuals if the State had in effect a
plan approved under this title.

(B) In the case of a State which is not one of the 50 States or the District of Columbia, the
State need not meet the requirement of subsection (a)(10)(A)(i)(IV), (a)(10)(A)(D)(VI), or (a)(10)(A)
(i)(VIl) and, for purposes of paragraph (2)(A), the State may substitute for the percentage
provided under clause (i) of such paragraph any percentage.

(m)(1) Individuals described in this paragraph are individuals—

(AY who are 65 years of age or older or are disabled individuals (as determined under section
1614(a)(3)),

(B) whose income (as determined under section 1612 for purposes of the supplemental
security income program, except as provided in paragraph (2)(C)) does not exceed an income
level established by the State consistent with paragraph (2)(A), and

(C) whose resources (as determined under section 1613 for purposes of the supplemental
security income program) do not exceed (except as provided in paragraph (2)(B)) the maximum
amount of resources that an individual may have and obtain benefits under that program.

(2)(A) The income level established under paragraph (1)(B) may not exceed a percentage (not
more than 100 percent) of the official poverty line (as defined by the Office of Management and
Budget, and revised annuallv in accordance with section 673(2) of the Omnibus Budget
Reconciliation Act of 1981031y applicable to a family of the size involved.

(B) In the case of a State that provides medical assistance to individuals not described in
subsection (a)(10)(A) and at the State's option, the State may use under paragraph (1)(C) such
resource level (which is higher than the level described in that paragraph) as may be applicable
with respect to individuals described in paragraph (1)(A) who are not described in subsection (a)
(10)(A).

(C) The provisions of section 1905(p)(2)(D) shall apply to determinations of income under this
subsection in the same manner as they apply to determinations of income under section
1905(p).

(3) Notwithstanding subsection (a)(17), for individuals described in paragraph (1) who are covered
under the State plan by virtue of subsection (a)(10)(A)(ii)(X)—

(A) the income standard to be applied is the income standard described in paragraph (1)(B),
and ’
(B) except as provided in section 1612(b){4)(B)(ii), costs incurred for medical care or for any
other type of remedial care shall not be taken into account in determining income.
Any different treatment provided under this paragraph for such individuals shall not, because of
subsection (a)(17), require or permit such treatment for other individuals.
(4) Notwithstanding subsection (a)(17), for qualified medicare beneficiaries described in section
1905(p)(1)—
(A) the income standard to be applied is the income standard described in section 1905(p)(1)
(B), and
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(B) except as provided in section 1612(b)(4)(B)(ii), costs incurred for medical care or for any
other type of remedial care shall not be taken into account in determining income.
Any different treatment provided under this paragraph for such individuals shall not, because of
subsection (a)(17), require or permit such treatment for other individuals.

(N){(1) In the case of medical assistance furnished under this title for medicare cost-sharing respecting
the furnishing of a service or item to a qualified medicare beneficiary, the State plan may provide
payment in an amount with respect to the service or item that results in the sum of such payment
amount and any amount of payment made under title XVIIl with respect to the service or item exceeding
the amount that is otherwise payable under the State plan for the item or service for eligible individuals
who are not qualified medicare beneficiaries.

(2) In carrying out paragraph (1), a State is not required to provide any payment for any expenses
incurred relating to payment for deductibles, coinsurance, or copayments for medicare cost-sharing
to the extent that payment under title XVIII for the service would exceed the payment amount that
otherwise would be made under the State plan under this title for such service if provided to an
eligible recipient other than a medicare beneficiary.

(3) In the case in which a State’s payment for medicare cost-sharing for a qualified medicare
beneficiary with respect to an item or service is reduced or eliminated through the application of
paragraph (2)—

(A) for purposes of applying any limitation under title XVIIl on the amount that the
beneficiary may be billed or charged for the service, the amount of payment made under title
XVIII plus the amount of payment (if any) under the State plan shall be considered to be
payment in full for the service;

(B) the beneficiary shall not have anv leaal liability to make payment to a provider or to an
organization described in section 1903(m)(1)(A) for the service; and

(C) any lawful sanction that may be imposed upon a provider or such an organization for
excess charges under this title or title XVIII shall apply to the imposition of any charge imposed
upon the individual in such case.

This paragraph shall not be construed as preventing payment of any medicare cost-sharing by a
medicare supplemental policy or an employer retiree health plan on behalf of an individual.

(o) Notwithstanding any provision of subsection (a) to the contrary, a State plan under this title shall
provide that anv supplemental security income benefits paid by reason of subparagraph (E) or (G) of
section 1611(e)(1) to an individual who—

(1) is eligible for medical assistance under the plan, and

(2) is in a hospital, skilled nursing facility, or intermediate care facility at the time such benefits are
paid,

will be disregarded for purposes of determining the amount of any post-eligibility contribution by the
individual to the cost of the care and services provided by the hospital, skilled nursing facility, or
intermediate care facility.

(p)(1) In addition to any other authority, a State may exclude any individual or entity for purposes of
participating under the State plan under this title for any reason for which the Secretarv could exclude
the individual or entity from participation in a program under title XVIIl under section 1128, 1128A, or
1866(b)(2).

(2) In order for a State to receive payments for medical assistance under section 1903(a), with
respect to pavments the State makes to a medicaid managed care organization (as defined in
section 1903(m)) or to an entity furnishing services under a waiver approved under section 1915(b)
(1), the State must provide that it will exclude from participation, as such an organization or entity,
any organization or entity that—

(A) could be excluded under section 1128(b)(8) (relating to owners and managing employees
who have been convicted of certain crimes or received other sanctions),

(B) has, directly or indirectly, a substantial contractual relationship (as defined by the
Secretary) with an individual or entity that is described in section 1128(b)(8)(B), or

(C) employs or contracts with any individual or entity that is excluded from participation
under this title under section 1128 or 1128A for the provision of health care, utilization review,
medical social work, or administrative services or employs or contracts with any entity for the
provision (directly or indirectly) through such an excluded individual or entity of such services.
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(3) As used in this subsection, the term "exclude” includes the refusal to enter into or renew a
participation agreement or the termination of such an agreement.

(@)(1)(A) In order to meet the requirement of subsection (a)(50), the State plan must provide that, in
the case of an institutionalized individual or couple described in subparagraph (B), in determining the
amount of the individual’s or couple’s income to be applied monthly to payment for the cost of care in
an institution, there shall be deducted from the monthly income (in addition to other allowances
otherwise provided under the State plan) a monthly personal needs allowance—

(i) which is reasonable in amount for clothing and other personal needs of the individual
(or couple) while in an institution, and
(ii) which is not less (and may be greater) than the minimum monthly personal needs
allowance described in paragraph (2).
(B) In this subsection, the term “institutionalized individual or couple” means an individual or
married couple—

(i) who is an inpatient (or who are inpatients) in a medical institution or nursing facility
for which payments are made under this title throughout a month, and

(iiy who is or are determined to be eligible for medical assistance under the State plan.

(2) The minimum monthly personal needs allowance described in this paragraph is $30 for an
institutionalized individual and $60 for an institutionalized couple (if both are aged, blind, or
disabled, and their incomes are considered available to each other in determining eligibility).

() (1)(A) For purposes of sections 1902(a)(17) and 1924(d)(1)(D) and for purposes of a waiver under
section 1915, with respect to the post-eligibility treatment of income of individuals who are
institutionalized or receiving home or community-based services under such a waiver, the treatment
described in subparagraph (B) shall apply, there shall be disregarded reparation payments made by the
Federal Republic of Germany, and there shall be taken into account amounts for incurred expenses for
medical or remedial care that are not subject to payment by a third party, including—

(i) medicare and other health insurance premiums, deductibles, or coinsurance, and

(ii) necessary medical or remedial care recognized under State law but not covered under
the State plan under this title, subject to reasonable limits the State may establish on the
amount of these expenses.

(B)(i) In the case of a veteran who does not have a spouse or a child, if the veteran—

(I) receives, after the veteran has been determined to be eligible for medical
assistance under the State plan under this title, a veteran's pension in excess of $90
per month, and

(1) resides in a State veterans home with respect to which the Secretary of Veterans
Affairs makes per diem payments for nursing home care pursuant to section 1741(a) of
title 38, United States Codel>4,

any such pension payment, including any payment made due to the need for aid and
attendance, or for unreimbursed medical expenses, that is in excess of $90 per month shall be
counted as income only for the purpose of applying such excess payment to the State veterans
home'’s cost of providing nursing home care to the veteran.

(ii) The provisions of clause (i) shall apply with respect to a surviving spouse of a veteran
who does not have a child in the same manner as they apply to a veteran described in such
clause.

(2)(A) The methodology to be employed in determining income and resource eligibility for
individuals under subsection (a)(10)(A)(i)(I1), @YTO)A)[)(IV), (2)(10)(A)(E)(VI), @)(10)(A)(i)(VII), (a)(10)
(A)(ii), (@)(10)(C)(i) (1), or (f) or under section 1905(p) may be less restrictive, and shall be no more
restrictive, than the methodology—

(i) in the case of groups consisting of aged, blind, or disabled individuals, under the
supplemental security income program under title XVI, or

(i) in the case of other groups, under the State plan most closely categorically related.

(B) For purposes of this subsection and subsection (a)(10), methodology is considered to be
“no more restrictive” if, using the methodology, additional individuals may be eligible for
medical assistance and no individuals who are otherwise eligible are made ineligible for such
assistance.
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(s) In order to meet the requirements of subsection (a)(55), the State plan must provide that payments
to hospitals under the plan for inpatient hospital services furnished to infants who have not attained the
age of 1 year, and to children who have not attained the aae of 6 years and who receive such services in
a disproportionate share hospital described in section 1923(b)(1), shall—

(1) if made on a prospective basis (whether per diem, per case, or otherwise) provide for an outlier
adjustment in payment amounts for medically necessary inpatient hospital services involving
exceptionally high costs or exceptionally long lengths of stay,

(2) not be limited by the imposition of day limits with respect to the delivery of such services to
such individuals, and

(3) not be limited by the imposition of dollar limits (other than such limits resulting from
prospective payments as adjusted pursuant to paragraph (1)) with respect to the delivery of such
services to any such individual who has not attained their first birthday (or in the case of such an
individual who is an inpatient on his first birthday until such individual is discharged).

(t) Nothing in this title (including sections 1903(a) and 1905(a)) shall be construed as authorizing the
Secretary to deny or limit payments to a State for expenditures, for medical assistance for items or
services, attributable to taxes of general applicability imposed with respect to the provision of such items
or services.

(u)(1) Individuals described in this paragraph are individuals—

(A) who are entitled to elect COBRA continuation coverage (as defined in paragraph (3)),

(B) whose income (as determined under section 1612 for purposes of the supplemental
security income program) does not exceed 100 percent of the official poverty line (as defined
by the Office of Management and Budget, and revised annuaIIy in accordance with section
673(2) of the Omnibus Budget Reconciliation Act of 198115)) applicable to a family of the size
involved,

(C) whose resources (as determined under section 1613 for purposes of the supplemental
security income program) do not exceed twice the maximum amount of resources that an
individual may have and obtain benefits under that program, and

(D) with respect to whose enrollment for COBRA continuation coverage the State has
determined that the savings in expenditures under this title resulting from such enrollment is
likely to exceed the amount of payments for COBRA premiums made.

(2) For purposes of subsection (a)(10)(F) and this subsection, the term "COBRA premiums” means
the applicable premium imposed with respect to COBRA continuation coverage.

(3) In this subsection, the term "COBRA continuation coverage” means coverage under a group
health plan provided by an employer with 75 or more employees provided pursuant to title XXII of

the Public Health Service Act, section 4980B of the Internal Revenue Code of 1986, or title VI of the
Employee Retirement Income Security Act of 19741561,

(4) Notwithstanding subsection (a)(17), for individuals described in paragraph (1) who are covered
under the State plan by virtue of subsection (a)(10)(A)(ii))(X)—

(A) the income standard to be applied is the income standard described in paragraph (1)(B),
and

(B) except as provided in section 1612(b)(4)(B)(ii), costs incurred for medical care or for any
other type of remedial care shall not be taken into account in determining income.

Any different treatment provided under this paragraph for such individuals shall not, because of
subsection (a)(10)(B) or (a)(17), require or permit such treatment for other individuals.

(v) A State plan may provide for the making of determinations of disability or blindness for the
purpose of determining eligibility for medical assistance under the State plan by the single State agency
or its designee, and make medical assistance available to individuals whom it finds to be blind or
disabled and who are determined otherwise eligible for such assistance during the period of time prior
to which a final determination of disability or blindness is made by the Social Security Administration
with respect to such an individual. In makina such determinations, the State must apply the definitions of
disability and blindness found in section 1614(a) of the Social Securitv Act.

(w)(1) For purposes of subsection (a)(57) and sections 1903(m)(1)(A) and 1919(c)(2)(E), the requirement
of this subsection is that a provider or organization (as the case may be) maintain written policies and
procedures with respect to all adult individuals receiving medical care by or through the provider or
organization—
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(A) to provide written information to each such individual concerning—

(i) an individual’s rights under State law (whether statutory or as recognized by the courts
of the State) to make decisions concerning such medical care, including the right to accept
or refuse medical or surgical treatment and the right to formulate advance directives (as
defined in paragraph (3)), and

(i) the provider’s or organization’s written policies respecting the implementation of
such rights;

(B) to document in the individual's medical record whether or not the individual has executed
an advance directive;
(C) not to condition the provision of care or otherwise discriminate against an individual
based on whether or not the individual has executed an advance directive;
(D) to ensure compliance with requirements of State law (whether statutory or as recognized
by the courts of the State) respecting advance directives; and
(E) to provide (individually or with others) for education for staff and the community on
issues concerning advance directives.
Subparagraph (C) shall not be construed as requiring the provision of care which conflicts with an
advance directive.

(2) The written information described in paragraph (1)(A) shall be provided to an adult individual

(A) in the case of a hospital, at the time of the individual’s admission as an inpatient,

(B) in the case of a nursing facility, at the time of the individual's admission as a resident,

(Q) in the case of a provider of home health care or personal care services, in advance of the
individual coming under the care of the provider,

(D) in the case of a hospice program, at the time of initial receipt of hospice care by the
individual from the program, and

(E) in the case of a medicaid managed care organization, at the time of enrollment of the
individual with the organization.

(3) Nothing in this section shall be construed to prohibit the application of a State law which
allows for an objection on the basis of conscience for any health care provider or any agent of such
provider which as a matter of conscience cannot implement an advance directive.

(4) In this subsection, the term "advance directive” means a written instruction, such as a living will
or durable power of attorney for health care, recognized under State law (whether statutory or as
recognized by the courts of the State) and relating to the provision of such care when the individual
is incapacitated.

(5) For construction relating to this subsection, see section 7 of the Assisted Suicide Funding
RestricErSi?]n Act of 1997 (relating to clarification respecting assisted suicide, euthanasia, and mercy
killing)>71.

(x) The Secretary shall establish a system, for implementation by not later than July 1, 1991, which
provides for a unique identifier for each physician who furnishes services for which payment may be
made under a State plan approved under this title.[>8l

(y)(1) In addition to any other authority under State law, where a State determines that a psychiatric
hospital which is certified for participation under its plan no longer meets the requirements for a
psychiatric hospital (referred to in section 1905(h)) and further finds that the hospital's deficiencies—

(A) immediately jeopardize the health and safety of its patients, the State shall terminate the
hospital’s participation under the State plan; or

(BY do not immediately jeopardize the health and safety of its patients, the State may
terminate the hospital’s participation under the State plan, or provide that no payment will be
made under the State plan with respect to any individual admitted to such hospital after the
effective date of the finding, or both.

(2) Except as provided in paragraph (3), if a psychiatric hospital described in paragraph (1)(B) has
not complied with the requirements for a psychiatric hospital under this title—

(A) within 3 months after the date the hospital is found to be out of compliance with such
requirements, the State shall provide that no payment will be made under the State plan with
respect to any individual admitted to such hospital after the end of such 3-month period, or
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(B) within 6 months after the date the hospital is found to be out of compliance with such
requirements, no Federal financial participation shall be provided under section 1903(a) with
respect to further services provided in the hospital until the State finds that the hospital is in
compliance with the requirements of this title.

(3) The Secretary may continue payments, over a period of not longer than 6 months from the
date the hospital is found to be out of compliance with such requirements, if—

(A) the State finds that it is more appropriate to take alternative action to assure compliance
of the hospital with the requirements than to terminate the certification of the hospital,

(B) the State has submitted a plan and timetable for corrective action to the Secretary for
approval and the Secretary approves the plan of corrective action, and

(C) the State agrees to repay to the Federal Government payments received under this
paragraph if the corrective action is not taken in accordance with the approved plan and
timetable.

(2)(1) Individuals described in this paragraph are individuals not described in subsection (a)(10)(A)(i)—

(A) who are infected with tuberculosis;

(B) whose income (as determined under the State plan under this title with respect to
disabled individuals) does not exceed the maximum amount of income a disabled individual
described in subsection (a)(10)(A)(i) may have and obtain medical assistance under the plan;
and

(C) whose resources (as determined under the State plan under this title with respect to
disabled individuals) do not exceed the maximum amount of resources a disabled individual
described in subsection (a)(10)(A)(i) may have and obtain medical assistance under the plan.

(2) For purposes of subsection (a)(10), the term "TB-related services” means each of the following
services relating to treatment of infection with tuberculosis:

(A) Prescribed drugs.

(B) Physicians’ services and services described in section 1905(a)(2).

(C) Laboratory and X-ray services (including services to confirm the presence of infection).

(D) Clinic services and Federally-qualified health center services.

(E) Case management services (as defined in section 1915(g)(2)).

(F) Services (other than room and board) designed to encourage completion of regimens of
prescribed drugs by outpatients, including services to observe directly the intake of prescribed
drugs.

(aa) INDIVIDUALS DESCRIBED IN THIS SUBSECTION ARE INDIVIDUALS WHO—

(1) are not described in subsection (a)(10)(A)(i);

(2) have not attained age 65;

(3) have been screened for breast and cervical cancer under the Centers for Disease Control and
Prevention breast and cervical cancer early detection program established under title XV of the
Public Health Service Act (42 U.S.C. 300k et seq.) in accordance with the requirements of section
1504 of that Act (42 U.S.C. 300n) and need treatment for breast or cervical cancer; and

(4) are not otherwise covered under creditable coverage, as defined in section 2707(c) of the
Public Health Service Act (42 U.S.C. 300gg(c)), but applied without regard to paragraph (1)(F) of such
section.

(bb) PAYMENT FOR SERVICES PROVIDED BY FEDERALLY-QUALIFIED HEALTH CENTERS AND RURAL HEALTH CLINICS.

(1) IN GENERAL—Beginning with fiscal year 2001 with respect to services furnished on or after
January 1, 2001, and each succeedina fiscal year, the State plan shall provide for payment for
services described in section 1905(a\(2)(C) furnished by a Federally-qualified health center and
services described in section 1905(a)(2)(B) furnished by a rural health clinic in accordance with the
provisions of this subsection.

(2) FiscaL YEAR 2001.—Subject to paragraph (4), for services furnished on and after January 1,
2001, during fiscal year 2001, the State plan shall provide for payment for such services in an
amount (calculated on a per visit basis) that is equal to 100 percent of the average of the costs of
the center or clinic of furnishing such services during fiscal years 1999 and 2000 which are
reasonable and related to the cost of furnishing such services, or based on such other tests of
reasonableness as the Secretary prescribes in regulations under section 1833(a)(3), or, in the case of
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services to which such regulations do not apply, the same methodology used under section 1833(a)
(3), adjusted to take into account any increase or decrease in the scope of such services furnished by
the center or clinic during fiscal year 2001.

(3) FiscAL YEAR 2002 AND SUCCEEDING FISCAL YEARS.—Subject to paragraph (4), for services furnished
during fiscal year 2002 or a succeeding fiscal year, the State plan shall provide for payment for such
services in an amount (calculated on a per visit basis) that is equal to the amount calculated for such
services under this subsection for the preceding fiscal year—

(A) increased by the percentage increase in the MEI (as defined in section 1842(i)(3))
applicable to primary care services (as defined in section 1842(i)(4)) for that fiscal year; and

(B) adjusted to take into account any increase or decrease in the scope of such services
furnished by the center or clinic durina that fiscal vear.

(4) ESTABLISHMENT OF INITIAL YEAR PAYMENT AMOUNT FOR NEW CENTERS OR CLINICS.—In any case in
which an entity first qualifies as a Federally-qualified health center or rural health clinic after fiscal
year 2000, the State plan shall provide for payment for services described in section 1905(a)(2)(C)
furnished by the center or services described in section 1905(a)(2)(B) furnished by the clinic in the
first fiscal year in which the center or clinic so qualifies in an amount (calculated on a per visit basis)
that is equal to 100 percent of the costs of furnishing such services during such fiscal year based on
the rates established under this subsection for the fiscal year for other such centers or clinics located
in the same or adjacent area with a similar case load or, in the absence of such a center or clinic, in
accordance with the regulations and methodology referred to in paragraph (2) or based on such
other tests of reasonableness as the Secretary may specify. For each fiscal year following the fiscal
year in which the entity first qualifies as a Federally-qualified health center or rural health clinic, the
State plan shall provide for the payment amount to be calculated in accordance with paragraph (3).

(5) ADMINISTRATION IN THE CASE OF MANAGED CARE.—

(A) IN GENERAL.—In the case of services furnished by a Federally-qualified health center or
rural health clinic pursuant to a contract between the center or clinic and a managed care entity
(as defined in section 1932(a)(1)(B)), the State plan shall provide for payment to the center or
clinic by the State of a supplemental payment equal to the amount (if any) by which the amount
determined under paragraphs (2), (3), and (4) of thls subsection exceeds the amount of the
pavments provided under the contract.

(B) PAYMENT scHEDULE—The supplemental payment required under subparagraph (A) shall be
made pursuant to a payment schedule agreed to by the State and the Federally-qualified health
center or rural health clinic, but in no case less frequently than every 4 months.

(6) ALTERNATIVE PAYMENT METHODOLOGIES.—Notwithstanding any other provision of this section,
the State plan may provide for pavment in any fiscal year to a Federally-qualified health center for
services described in section 1905(a)(2)(C) or to a rural health clinic for services described in section
1905(a)(2)(B) in an amount which is determined under an alternative payment methodology that—

(A) is agreed to by the State and the center or clinic; and

(B) results in payment to the center or clinic of an amount which is at least equal to the
amount otherwise required to be paid to the center or clinic under this section.

(cc)(1) Individuals described in this paragraph are individuals—

(A) who are children who have not attained 19 years of age and are born—

(i) on or after January 1, 2001 (or, at the option of a State, on or after an earlier date), in
the case of the second, third, and fourth quarters of fiscal year 2007;

(ii) on or after October 1, 1995 (or, at the option of a State, on or after an earlier date), in
the case of each quarter of fiscal year 2008; and

(iii) after October 1, 1989, in the case of each quarter of fiscal year 2009 and each quarter
of any fiscal year thereafter;

(B) who would be considered disabled under section 1614(a)(3)(C) (as determined under title
XVI for children but without regard to any income or asset eligibility requirements that apply
under such title with respect to children); and

(C) whose family income does not exceed such income level as the State establishes and does
not exceed—

(i) 300 percent of the poverty line (as defined in section 2110(c)(5)) applicable to a family
of the size involved; or
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(i) such higher percent of such poverty line as a State may establish, except that—

() any medical assistance provided to an individual whose family income exceeds
300 percent of such poverty line may only be provided with State funds; and

(I) no Federal financial participation shall be provided under section 1903(a) for any
medical assistance provided to such an individual.

(2)(A) If an employer of a parent of an individual described in paragraph (1) offers familv coverage
under a group health plan (as defined in section 2791(a) of the Public Health Service ActP), the
State shall—

(i) notwithstanding section 1906, require such parent to apply for, enroll in, and pay
premiums for such coverage as a condition of such parent’s child being or remaining
eligible for medical assistance under subsection (a)(10)(A)(ii)(XIX) if the parent is
determined eligible for such coverage and the employer contributes at least 50 percent of
the total cost of annual premiums for such coverage; and

(i) if such coverage is obtained—

(1) subject to paragraph (2) of section 1916(h), reduce the premium imposed by the
State under that section in an amount that reasonably reflects the premium
contribution made by the parent for private coverage on behalf of a child with a
disability; and

(Il) treat such coverage as a third party liability under subsection (a)(25).

“(B) In the case of a parent to which subparagraph (A) applies, a State, notwithstanding section
1906 but subject to paragraph (1)(C)(ii), may provide for payment of any portion of the annual
premium for such family coverage that the parent is required to pay. Any payments made by
the State under this subparagraph shall be considered, for purposes of section 1903(a), to be
pavments for medical assistance. ‘

(dd) ELECTRONIC TRANSMISSION OF INFORMATION.—If the State agency determining eligibility for medical
assistance under this title or child health assistance under title XXI verifies an element of eligibility based
on information from an Express Lane Agency (as defined in subsection (e)(13)(F)), or from another public
agency, then the applicant’s signature under penalty of perjury shall not be required as to such element.
Any signature requirement for an application for medical assistance may be satisfied through an
electronic signature, as defined in section 1710(1) of the Government Paperwork Elimination Act (44
U.S.C. 3504 note). The requirements of subparagraphs (A) and (B) of section 1137(d)(2) may be met
through evidence in digital or electronic form.

(ee)(1)[60] For purposes of subsection (a)(46)(B)(ii), the requirements of this subsection with respect to
an individual declaring to be a citizen or national of the United States for purposes of establishing
eligibility under this title, are, in lieu of requiring the individual to present satisfactory documentary
evidence of citizenship or nationality under section 1903(x) (if the individual is not described in
paragraph (2) of that section), as follows:

(A) The State submits the name and social security number of the individual to the
Commissioner of Social Security as part of the program established under paragraph (2).

(B) If the State receives notice from the Commissioner of Social Security that the name or
social security number, or the declaration of citizenship or nationality, of the individual is
inconsistent with information in the records maintained by the Commissioner—

(i) the State makes a reasonable effort to identify and address the causes of such
inconsistency, including through typographical or other clerical errors, by contacting the
individual to confirm the accuracy of the name or social security number submitted or
declaration of citizenship or nationality and by taking such additional actions as the
Secretary, through regulation or other guidance, or the State may identify, and continues
to provide the individual with medical assistance while making such effort; and

(i) in the case such inconsistency is not resolved under clause (i), the State—

(I) notifies the individual of such fact

(1) provides the individual with a period of 90 days from the date on which the
notice required under subclause (1) is received by the individual to either present
satisfactory documentary evidence of citizenship or nationality (as defined in section
1903(x)(3)) or resolve the inconsistency with the Commissioner of Social Security (and
continues to provide the individual with medical assistance during such 90-day
period); and
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(Il) disenrolls the individual from the State plan under this title within 30 days after
the end of such 90-day period if no such documentary evidence is presented or if such
inconsistency is not resolved.

(2)(A) Each State electing to satisfy the requirements of this subsection for purposes of section
1902(a)(46)(B) shall establish a program under which the State submits at least monthly to the
Commissioner of Social Security for comparison of the name and social security number, of each
individual newly enrolled in the State plan under this title that month who is not described in section
1903(x)(2) and who declares to be a United States citizen or national, with information in records
maintained by the Commissioner.

(B) In establishing the State program under this paragraph, the State may enter into an
agreement with the Commissioner of Social Security—

(i) to provide, through an on-line system or otherwise, for the electronic submission of,
and response to, the information submitted under subparagraph (A) for an individual
enrolled in the State plan under this title who declares to be citizen or national on at least a
monthly basis; or

(ii) to provide for a determination of the consistency of the information submitted with
the information maintained in the records of the Commissioner through such other
method as agreed to by the State and the Commissioner and approved by the Secretary,
provided that such method is no more burdensome for individuals to comply with than any
burdens that may apply under a method described in clause (i).

(C) The program established under this paragraph shall provide that, in the case of any
individual who is required to submit a social security number to the State under subparagraph
(A) and who is unable to provide the State with such number, shall be provided with at least the
reasonable opportunity to present satisfactory documentary evidence of citizenship or
nationalitv (as defined in section 1903(x)(3)) as is provided under clauses (i) and (ii) of section
1137(d)(4)(A) to an individual for the submittal to the State of evidence indicating a satisfactory
immigration status.

(3)(A) The State agency implementing the plan approved under this title shall, at such times and in
such form as the Secretary may specify, provide information on the percentage each month that the
inconsistent submissions bears to the total submissions made for comparison for such month. For
purposes of this subparagraph, a name, social security number, or declaration of citizenship or
nationality of an individual shall be treated as inconsistent and included in the determination of
such percentage only if—

(i) the information submitted by the individual is not consistent with information in
records maintained by the Commissioner of Social Security;

(i) the inconsistency is not resolved by the State;

(iii) the individual was provided with a reasonable period of time to resolve the
inconsistency with the Commissioner of Social Security or provide satisfactory
documentation of citizenship status and did not successfully resolve such inconsistency;
and

(iv) payment has been made for an item or service furnlshed to the individual under this
title.

(B) If, for any fiscal year, the average monthly percentage determined under subparagraph (A)
is greater than 3 percent—

(i) the State shall develop and adopt a corrective plan to review its procedures for
verifying the identities of individuals seeking to enroll in the State plan under this title and
to identify and implement changes in such procedures to improve their accuracy; and

(i) pay to the Secretary an amount equal to the-amount which bears the same ratio to
the total payments under the State plan for the fiscal year for providing medical assistance
to individuals who provided inconsistent information as the number of individuals with
inconsistent information in excess of 3 percent of such total submitted bears to the total
number of individuals with inconsistent information.

(C) The Secretary may waive, in certain limited cases, all or part of the payment under
subparagraph (B)(ii) if the State is unable to reach the allowable error rate despite a good faith
effort by such State.
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(D) Subparagraphs (A) and (B) shall not apply to a State for a fiscal year if there is an
agreement described in paragraph (2)(B) in effect as of the close of the fiscal year that provides
for the submission on a real-time basis of the information described in such paragraph.

4) Nothing in this subsection shall affect the rights of any individual under this title to appeal any
disenrollment from a State plan.

(ff) Notwithstanding any other requirement of this title or any other provision of Federal or State law, a
State shall disregard the following property from resources for purposes of determining the eligibility of
an individual who is an Indian for medical assistance under this title:

(1) Property, including real property and improvements, that is held in trust, subject to Federal
restrictions, or otherwise under the supervision of the Secretary of the Interior, located on a
reservation, including any federally recognized Indian Tribe's reservation, pueblo, or colony,
including former reservations in Oklahoma, Alaska Native regions established by the Alaska Native
Claims Settlement Actl®l], and Indian allotments on or near a reservation as designated and
approved by the Bureau of Indian Affairs of the Department of the Interior.

(2) For any federally recognized Tribe not described in paragraph (1), property located within the
most recent boundaries of a prior Federal reservation

(3) Ownership interests in rents, leases, royalties, or usage rights related to natural resources
(including extraction of natural resources or harvesting of timber, other plants and plant products,
animals, fish, and shellfish) resulting from the exercise of federally protected rights

(4) Ownership interests in or usage rights to items not covered by paragraphs (1) through (3) that
have unique religious, spiritual, traditional, or cultural significance or rights that support subsistence
or a traditional lifestvle according to applicable tribal law or custom.

(9g) MAINTENANCE OF EFFORT.—

(1) GENERAL REQUIREMENT TO MAINTAIN ELIGIBILITY STANDARDS UNTIL STATE EXCHANGE IS FULLY
OPERATIONAL—Subject to the succeeding paragraphs of this subsection, during the period that
begins on the date of enactment of the Patient Protection and Affordable Care Act and ends on the
date on which the Secretary determines that an Exchanae established by the State under section
1311 of the Patient Protection and Affordable Care Actl®?! s fully operational, as a condition for
receiving any Federal payments under section 1903(a) for calendar quarters occurring during such
period, a State shall not have in effect eligibility standards, methodologies, or procedures under the
State plan under this title or under any waiver of such plan that is in effect during that period, that
are more restrictive than the eligibility standards, methodologies, or procedures, respectively, under
the plan or waiver that are in effect on the date of enactment of the Patient Protection and
Affordable Care Actl63],

(2) CONTINUATION OF ELIGIBILITY STANDARDS FOR CHILDREN UNTIL OcToBER 1, 2019.—The requirement
under paragraph (1) shall continue to apply to a State through September 30, 2019, with respect to
the eligibility standards, methodologies, and procedures under the State plan under this title or
under any waiver of such plan that are applicable to determining the eligibility for medical
assistance of any child who is under 19 years of age (or such higher age as the State may have
elected).

(3) NoNAPPLICATION.—During the period that begins on January 1, 2011, and ends on December
31, 2013, the requirement under paragraph (1) shall not apply to a State with respect to
nonpregnant, nondisabled adults who are eligible for medical assistance under the State plan or
under a waiver of the plan at the option of the State and whose income exceeds 133 percent of the
poverty line (as defined in section 2110(c)(5)) applicable to a family of the size involved if, on or after
December 31, 2010, the State certifies to the Secretary that, with respect to the State fiscal year
during which the certification is made, the State has a budget deficit, or with respect to the
succeeding State fiscal year, the State is projected to have a budget deficit. Upon submission of such
a certification to the Secretary, the requirement under paragraph (1) shall not apply to the State with
respect to any remaining portion of the period described in the preceding sentence.

(4) DETERMINATION OF COMPLIANCE—

(A) STATES SHALL APPLY MODIFIED ADJUSTED GROSS INCOME.—A State's determination of income
in accordance with subsection (e)(14) shall not be considered to be eligibility standards,
methodologies, or procedures that are more restrictive than the standards, methodologies, or
procedures in effect under the State plan or under a waiver of the plan on the date of
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enactment of the Patient Protection and Affordable Care Act for purposes of determmmg
compliance with the requirements of paragraph (1), (2), or (3).

(B) STATES MAY EXPAND ELIGIBILITY OR MOVE WAIVERED POPULATIONS INTO COVERAGE UNDER THE
STATE PLAN.—With respect to any period applicable under paragraph (1), (2), or (3), a State that
applies eligibility standards, methodologies, or procedures under the State plan under this title
or under any waiver of the plan that are less restrictive than the eligibility standards,
methodologies, or procedures, applied under the State plan or under a waiver of the plan on
the date of enactment of the Patient Protection and Affordable Care Act!64, or that makes
individuals who, on such date of enactment, are eligible for medical assistance under a waiver
of the State plan, after such date of enactment eligible for medical assistance through a State
plan amendment with an income eligibility level that is not less than the income eligibility level
that applied under the waiver, or as a result of the application of subclause (Vill) of section
1902(a)(10)(A)(i), shall not be considered to have in effect eligibility standards, methodologies,
or procedures that are more restrictive than the standards, methodologies, or procedures in
effect under the State plan or under a waiver of the plan on the date of enactment of the
Patient Protection and Affordable Care Act for purposes of determining compliance with the
requirements of paraaraph (1), (2), or (3).

(hh)(1) STATE OPTION FOR COVERAGE FOR INDIVIDUALS WITH INCOME THAT EXCEEDS 133 PERCENT OF THE
POVERTY LINE A State may elect to phase-in the extension of eligibility for medical assistance to
individuals described in subclause (XX) of subsection (a)(10)(A)(ii) based on the categorical group
(including nonpregnant childless adults) or income, so long as the State does not extend such eligibility
to individuals described in such subclause with higher income before making individuals described in
such subclause with lower income eligible for medical assistance.

(2) If an individual described in subclause (XX) of subsection (a)(10)(A)(ii) is the parent of a child
who is under 19 years of age (or such higher age as the State may have elected) who is eligible for
medical assistance under the State plan or under a waiver of such plan, the individual may not be
enrolled under the State plan unless the individual’s child is enrolled under the State plan or under a
waiver of the plan or is enrolled in other health insurance coverage. For purposes of the preceding
sentence, the term “parent” includes an individual treated as a caretaker relative for purposes of
carrying out section 1931.

(i)(1) Individuals described in this subsection are individuals—

(A) whose income does not exceed an income eligibility level established by the State that
does not exceed the highest income eligibility level established under the State plan under this
title (or under its State child health plan under title XXI) for pregnant women; and

(B) who are not pregnant.

(2) At the option of a State, individuals described in this subsection may include individuals who
had individuals applied on or before January 1, 2007, would have been made eligible pursuant to
the standards and processes imposed by that State for benefits described in clause (XVI) of the
matter following subparagraph (G) of section subsection (a)(10) pursuant to a waiver granted under
section 1115.

(3) At the option of the State, for purposes of subsection (a)(17)(B), in determining eligibility for
services under this subsection, the State may consider only the income of the may consider only the
income of the applicant or recipient.

(ij) PRIMARY CARE SERVICES DEFINED.—For purposes of subsection (a)(13)(C), the term “primary care
services” means—

(1) evaluation and management services that are procedure codes (for services covered under title
XVIII) for services in the category desighated Evaluation and Management in the Healthcare
Common Procedure Coding System (established by the Secretary under section 1848(c)(5) as of
December 31, 2009, and as subsequently modified); and

(2) services related to immunization administration for vaccines and toxoids for which CPT codes
90465, 90466, 90467, 90468, 90471, 90472, 90473, or 90474 (as subsequently modified) apply under
such Svstem.

(kk) PROVIDER AND SUPPLIER SCREENING, OVERSIGHT, AND REPORTING REQUIREMENTS.—For purposes of
subsection (a)(77), the requirements of this subsection are the following:

(1) ScreeNING —The State complies with the process for screening providers and suppliers under
this title, as established by the Secretary under section 1866(j)(2).

https:/iwww.ssa.gov/OP_Home/ssactltitle19/1902.htm Appendix, Ex. A-1, Page 42 42/47



https://www.ssa.gov/OP_Home/ssact/title19/1902.htm

10/6/2019 Social Security Act §1902

(2) PROVISIONAL PERIOD OF ENHANCED OVERSIGHT FOR NEW PROVIDERS AND SUPPLIERS—The State
complies with procedures to provide for a provisional period of enhanced oversight for new
providers and suppliers under this title, as established by the Secretary under section 1866(j)(3).

(3) DisCcLOSURE REQUIREMENTS.—The State requires providers and suppliers under the State plan or
under a waiver of the plan to comply with the disclosure requirements established by the Secretary
under section 1866(i)(5).

(4) TEMPORARY MORATORIUM ON ENROLLMENT OF NEW PROVIDERS OR SUPPLIERS.—

(A) TEMPORARY MORATORIUM IMPOSED BY THE SECRETARY.—

(i) IN GENERAL—Subject to clause (ii), the State complies with any temporary moratorium
on the enrollment of new providers or suppliers imposed by the Secretary under section
1866(j)(7).[6°]

(ii) EXCEPTIONS.—

(I) A State shall not be required to comply with a temporary moratorium described
in clause (i) if the State determines that the imposition of such temporary moratorium
would adversely impact beneficiaries’ access to medical assistance.

(1) FFP avaiLaBLENotwithstanding section 1903(i)(2)(E), payment may be made to a
State under this title with respect to amounts expended for items and services
described in such section if the Secretary, in consultation with the State agency
administering the State plan under this title (or a waiver of the plan), determines that
denying payment to the State pursuant to such section would adversely impact
beneficiaries' access to medical assistance. 66!

(iii) LIMITATION ‘ON CHARGES TO BENEFICIARIESWith respect to any amount expended for
items or services furnished during calendar quarters beginning on or after October 1, 2017,
the State prohibits, during the period of a temporary moratorium described in clause (i), a
provider meeting the requirements specified in subparagraph (C)(iii) of section 1866(j)(7)
from charging an individual or other person eligible to receive medical assistance under
the State plan under this title (or a waiver of the plan\ for an item or service described in
section 1903(1)(2)(E) furnished to such an individual.[67)

(B) MORATORIUM ON ENROLLMENT OF PROVIDERS AND SUPPLIERS.—At the option of the State, the
State imposes, for purposes of entering into participation agreements with providers or
suppliers under the State plan or under a waiver of the plan, periods of enrollment moratoria, or
numerical caps or other limits, for providers or suppliers identified by the Secretary as being at
high-risk for fraud, waste, or abuse as necessary to combat fraud, waste, or abuse, but only if
the State determines that the imposition of any such period, cap, or other limits would not
adversely impact beneficiaries’ access to medical assistance.

(5) CoMPLIANCE PROGRAMS.—The State requires providers and suppliers under the State plan or
under a waiver of the plan to establish, in accordance with the requirements of section 1866(j)(7), a
compliance program that contains the core elements established under subparagraph (B) of that
section 1866(j)(7) for providers or suppliers within a particular industry or category.

(6) REPORTING OF ADVERSE PROVIDER ACTIONS.—The State complies with the national system for
reporting criminal and civil convictions, sanctions, negative licensure actions, and other adverse
provider actions to the Secretary, through the Administrator of the Centers for Medicare & Medicaid
Services, in accordance with reaulations of the Secretary.

(7) ENROLLMENT AND NPI OF ORDERING OR REFERRING PROVIDERs.—The State requires—

(A) all ordering or referring physicians or other professionals to be enrolled under the State
plan or under a waiver of the plan as a participating provider; and

(B) the national provider identifier of any ordering or referring physician or other professional
to be specified on any claim for payment that is based on an order or referral of the physician
or other professional.

(8)PROVIDER TERMINATIONS

(A) IN GENERALBeginning on July 1, 2018, in the case of a notification under subsection (a)(41)
with respect to a termination for a reason specified in section 455.101 of title 42, Code of
Federal Regulations (as in effect on November 1, 2015) or for any other reason specified by the
Secretary, of the participation of a provider of services or any other person under the State plan
(or under a waiver of the plan), the State, not later than 30 days after the effective date of such
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termination, submits to the Secretary with respect to any such provider or person, as
appropriate—

(i) the name of such provider or person;

(i) the provider type of such provider or person;

(iii) the specialty of such provider's or person's practice;

(iv) the date of birth, Social Security number, national provider identifier (if applicable),
Federal taxpayer identification number, and the State license or certification number of
such provider or person (if applicable);

(v) the reason for the termination;

(vi) a copy of the notice of termination sent to the provider or person;

(vii) the date on which such termination is effective, as specified in the notice; and

(viii) anv other information required by the Secretary.

(B) EFFECTIVE DATE DEFINEDFor purposes of this paragraph, the term ‘effective date’ means,
with respect to a termination described in subparagraph (A), the later of—

(i) the date on which such termination is effective, as specified in the notice of such
termination; or

(ii) the date on which all appeal rights applicable to such termination have been
exhausted or the timeline for any such appeal has expired.[68l

(9) OTHER STATE OVERSIGHT.—Nothing in this subsection shall be interpreted to preclude or limit
the ability of a State to engage in provider and supplier screening or enhanced provider and
supplier oversight activities beyond those required by the Secretary.

(I) TERMINATION NOTIFICATION DATABASEIN the case of a provider of services or any other person whose
participation under this title or title XXI is terminated (as described in subsection (kk)(8)), the Secretary
shall, not later than 30 days after the date on which the Secretary is notified of such termination under
subsection (a)(41) (as applicable), review such termination and, if the Secretary determines appropriate,
include such termination in any database or similar system developed pursuant to section 6401(b)(2) of
the Patient Protection and Affordable Care Act (42 U.S.C. 1395cc note; Public Law 111-148).169

{(mm) DIRECTORY PHYSICIAN OR PROVIDER DESCRIBEDA physician or provider described in this subsection
is—

(1) in the case of a physician or provider of a provider type for which the State agency, as a
condition on receiving payment for items and services furnished by the physician or provider to
individuals eligible to receive medical assistance under the State plan, requires the enrollment of the
physician or provider with the State agency, a physician or a provider that—

(A) is enrolled with the agency as of the date on which the directory is published or updated
(as applicable) under subsection (a)(83); and
(B) received payment under the State plan in the 12-month period preceding such date; and

(2) in the case of a physician or provider of a provider type for which the State agency does not
require such enrollment, a physician or provider that received payment under the State plan (or a
waiver of the plan) in the 12-month period precedina the date on which the directory is published
or updated (as applicable) under subsection (a)(83).[70

BBl See Vol. Il P.L. 93-233, §13(c), with respect to medicaid eligibility for individuals receiving mandatory State
supplementary payments.

See Vol. |1, P.L. 94-437, §402(c) and (d) with respect to a special fund for Indian Health Service facilities and §403
with respect to reports.

See Vol. I, P.L. 109-171, §6063, with respect to demonstration projects regarding home and community-based
alternatives to psychiatric residential treatment facilities for children; §6071, with respect to "money follows the
person rebalancing” demonstration project.

(6] P.L. 91-648, §208(a)(3)(D), transferred to the U.S. Civil Service Commission, effective March 6, 1971, all powers,
functions, and duties of the Secretary under subparagraph (A). Functions of the Commission were transferred to the
Director of the Office of Personnel Management under §102 of Reorganization Plan No. 2 of 1978 (5 U.S.C. 1101
note), effective January 1, 1979.

71 See Vol. II, 18 U.S.C. 207 and 208.

(8 P.L. 89-642; 80 Stat. 885.

1 p.L. 79-396; 60 Stat. 239,
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(101 Auqust 22, 1996 [P.L. 104-193; 110 Stat. 2105].

1] p.L. 111-148, §2004(a)(1), strikes out "or”, effective January 1, 2014.

[121 p.L. 111-148, §2004(a)(2), adds "or", effective January 1, 2014.

(131 p.L. 111-148, §2004(a)(3), added this new subclause (IX), to take effect on January 1, 2014.P.L. 111-148,
§10201(a)(1), amended this new subclause (IX) in its entirety, to take effect on January 1, 2014.

(14 See Vol. II, P.L. 97-35, §673(2).

(151 P.L. 112-78, §310(a), struck out "December 2011" and inserted "February 2012", effective December 23, 2011.

*P.L. 112-96, §3101(a), struck out "February” and inserted "December”, effective February 22, 2012.

**P.L. 112-240, §621(a), struck out “2012" and inserted "2013", effective January 2, 2013.

***p |, 113-67, §1201(a), Struck "December 2013", and inserted "March 2014". Effective December 26, 2013.

*++*p 1. 113-93, §201(a), Struck "March 2014", and inserted "March 2015". Effective April 1, 2014.

*++xxp L, 114-10, §211(a) Struck “(but only for premiums payable with respect to months during the period
beginning with January 1998, and ending with March 2015"). Effective April 16, 2015.

[16] See Vol. Il, P.L. 89-642, §17.

(171 Section 3(a)(4) was amended by P.L. 97-35, §235(a)(1)(A); 95 Stat. 871 and by P.L. 103-66, §13741(b); 107 Stat.
663 and no longer contains subparagraphs. ,

N8 Section 1603(a)(4)(A)(i) and (ii) is a reference to §1603(a)(4)(A)(i) and (ii) existing prior to amendment by P.L.
92-603, title 11l, 8301; 86 Stat. 1465. The prior section continues in effect for Puerto Rico, Guam, and the Virgin
Islands.

(19] P.L. 113-67, §202(b)(1)(A), struck "to the extent of such legal liability”. Effective October 1, 2014.

(0] p.L, 113-67, §202(a)(1), adds text following “payment for such services” Effective October 1, 2014.

(211 P.L, 113-67, §202(a)(2), adds text following “such third party within” October 1, 2014.

[22) See Vol. I, P.L. 93-406, §607(1).

(23] P.L. 113-67, §202(b)(1)(B), struck "payment by any other party for such health care items or services” and
inserted "any payments by such third party”. Effective October 1, 2014.

(241 See Vol. Il, P.L. 93-406, §607(1).

(25 See Vol. II, P.L. 78-410, §1318, with respect to disclosure of financial information required to be supplied under
this paragraph.

(261 PL.111-148, 86501, inserted "terminate the participation of any individual or entity in such program if (subject
to such exceptions as are permitted with respect to exclusion under sections 1128(c)(3)(B) and 1128(d)(3)(B))
participation of such individual or entity is terminated under title XVIIl or any other State plan under this title,”. For
the general effective date [January 1, 2011] and the delay if State legislation is required, see Vol. II, P.L. 111-148,
§6508.

* P.L.114-255, §5005(c)(2); struck “title XVIll or any other State plan under this title" and inserted "title XVIII, any
other State plan under this title (or waiver of the plan), or any State child health plan under title XXI (or waiver of the
plan) and such termination is included by the Secretary in any database or similar system developed pursuant to
section 6401(b)(2) of the Patient Protection and Affordable Care Act”. Effective December 10, 2016.

[27) * P, 114-255, §5005(a)(5); struck "provide that whenever” and inserted “provide, in accordance with
subsection (kk)(8) (as applicable), that whenever”. Effective December 10, 2016.

28] See Vol. Hl, P.L. 111-3, §211(a)(2), with respect to limitation on waiver authority.

(29 P.L. 111-148, §2202(a)(1), struck "at the option of the State, provide” and inserted "provide—"(A) at the option
of the State,”, to take effect on January 1, 2014, and to be applicable to services furnished on and after January 1,
2014.

1301 P.L. 111-148, §2202(a)(3), inserted new subparagraph (B), to take effect on January 1, 2014, and to be
applicable to services furnished on and after January 1, 2014.

311 See Vol. ll, P.L. 89-642, §17.

132) Probably should be "1905(1)(2)(B)".

B3] See Vol. 1, 31 U.S.C. 3729, 3733 and 3803.

(341 P.L, 111-148, 86502, added a new paragraph (78), to take effect on January 1, 2011. P.L. 111-309, §205(a),
repealed paragraph (78), effective December 15, 2010.

B51 p.L.114-255, §5005(b)(1);inserted new paragraph 1902(a)(78). Effective December 10, 2016.

[36] P.L. 111-148, §6503(a)), added this new paragraph (79). For the general effective date [January 1, 2011] and
the delay if State legislation is required, see Vol. Il, P.L. 111-148, §6508.
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371 p.L. 111-148, §6505, added this new paragraph (80). For the general effective date [January 1, 2011] and the
delay if State legislation is required, see Vol. II, P.L. 111-148, §6508.

* P.L.114-255, §706(b)(1)(A) struck “and” at the end of the paragraph. Effective December 10, 2016.

(38] P, 112-240, §642(b)(2), struck out paragraph (81), effective January 2, 2013. [P.L. 112-240, §642(b)(1),
repealed Title VIII of the Patient Protection and Affordable Care Act (Public Law 111-148; 124 Stat. 119, 846-847). For
paragraph (81) as it formerly read, see Vol. Il, Appendix J, Superseded Provisions, P.L. 112-240.

139] P, 112-240, §642(b)(2), struck out paragraph (82), effective January 2, 2013. [P.L. 112-240, §642(b)(1),
repealed Title VIII of the Patient Protection and Affordable Care Act (Public Law 111-148; 124 Stat. 119, 846-847). For
paragraph (82) as it formerly read, see Vol. ll, Appendix J, Superseded Provisions, P.L. 112-240.

401 p |.114-255, §706(b)(1)(C) added paragraph (82). Effective December 10, 2016.

* P.L.114-255, §5006(a)(2); struckperiod at end and inserted “; and". Effective December 10, 2016.

41 * p|,114-255, §5006(a)(3); inserted new paragraph (83). Effective December 10, 2016,

421 See Vol. ll, P.L. 92-336, §201(h)(2).

431 As in original. Should be “subparagraph”.

(441 p.L. 114-10, §212(b) amended paragraph (e)(1) to read "Beginning April 1, 1990, for provisions relating to the
extension of eligibility for medical assistance for certain families who have received aid pursuant to a State plan
approved under part A of title IV and have earned income, see section 1925.”. Effective April 16, 2015.

145 See Vol. ll, P.L. 100-203, §4113(d), with respect to continued eligibility and restriction on disenrollment without
cause for metropolitan health plan HMO's.

[46] See Vol. Il, P.L. 111-3, §203(b), with respect to an evaluation and report on the express lane option.

471 pL. 112-240, §623), struck out "2013" and inserted "2014", effective January 2, 2013.

P.L. 113-93, §203, struck out "September 30, 2014" and inserted "September 30, 2015", effective April 1, 2014.

P.L. 114-10, §302 struck "2015" inserted "2017". Effective April 16, 2015.

48] p L, 111-255, §3(a)(3), added this new paragraph (14); §3(d), provided that the effective date shall be “on the
date that is the earlier of—(1) the effective date of final regulations promulgated by the Commissioner of Social
Security to carry out this section [3] and such amendments; or (2) 180 days after the date of enactment” — (October
5, 2010) — April 5, 2011,

P.L. 111-255, §3(e), provides “SUNSET PROVISION.—This Act and the amendments made by this Act are
repealed on the date that is 5 years after the date of the enactment of this Act.”.

P.L. 111-255 was enacted on October 5, 2010.

9] As in original. P.L. 111-148, §2002(a), adds this new paragraph (14), to be effective January 1, 2014.

See Vol. Il, P.L. 111-148, §2101(f), with respect to CHIP eligibility for children ineligible for Medicaid as a result of
elimination of disregards.

B See Vol. II, P.L. 97-35, §673(2).

137} July 1, 1988 [P.L. 100-360; 102 Stat.753].

1521 December 19, 1989 [P.L. 101-239; 103 Stat. 2106].

[53] See Vol. II, P.L. 97-35, §673(2).

(54 See Vol. Il, 38 U.S.C. 1741,

(351 See Vol. I, P.L. 97-35, §673(2).

(561 p L, 78-410, title XXII, P.L. 83-591, §4980B, and P.L. 93-406, title VI.

[571 See Vol. Il, P.L. 105-12, §7, with respect to construction relating to subsection 1902 (w) .

[58] See Vol. II, P.L. 101-508, §4752(d), with respect to foreign medical graduate certification.

B9 See Vol. II, P.L. 78-410, §2791(a).

160] See Vol. Il, P.L. 111-3, §211(a)(4), with respect to appropriation.

(61 See Vol. I, P.L. 92-,203.

162] See Vol. I, P.L. 111-148, §1311.

631 pL. 111-148 was enacted on March 23, 2010.

641 pL. 111-148, was enacted March 23, 2010.
© 1631 pL114-255, §17004(b)(2)(B); In paragraph (1) struck “section 1886(])(2)" and inserted “section 1866(j)(2)"; in
paragraph (2) struck "section 1886(1)(3) and inserted “section 1866(j)(3)"; in paragraph (3) struck “section 1886(j){4)"
and Inserted "section 1866(j)(5); in paragaph (4)(A) struck "section 1886(j)(6)" and inserted "section 1866(J)(j)(7).
Effective December 10, 2016.

1661 p | 114-255, §17004(b)(1)(B); Changed header to “Exceptions”; restructured text into subclause (I); inserted
new subclause 1902(kk)(4)(A)(ii){Il). Effective December 10, 2016.
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(67 P.L.114-255, §17004(b)(1)(C); Inserted new clause 1902(kk)(4)(A)(iii). Effective December 10, 2016.

[68] * p ,114-255, §5005(a)(1)(A&B); renumbered paragraph (8) to paragraph (9); inserted new paragraph (8),
Effective December 10, 2016.

69 *p | 114-255, §5005(a)(3):inserted new subsection 1902(ll). Effective December 10, 2016.

[70) * p | 114-255, §5006(b);inserted new subsection 1902(mm). Effective December 10, 2016.
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AUTHENTICATED
US, COVERNMENT
[INFORMATION

GPO,

§431.52

(1) Establishing the fees it will pay
providers for Medicaid services;

(2) Setting reasonable standards re-
lating to the qualifications of pro-
viders; or

(3) Subject to paragraph (b)(2) of this
section, restricting recipients’ free
choice of providers in accordance with
one or more of the exceptions set forth

in §4381.54, or under a waiver as pro-

vided in §431.55; or

(4) Limiting the providers who are
available to furnish targeted case man-
agement services defined in §440.169 of
this chapter to target groups that con-
sist solely of individuals with develop-
mental disabilities or with chronic
mental illness. This limitation may
only be permitted so that the providers
of case management services for eligi-
ble individuals with developmental dis-
abilities or with chronic mental illness
are capable of ensuring that those indi-
viduals receive needed services.

(@) Certification requirement—(1) Con-
tent of certification. If a State imple-
ments a project under one of the excep-
tions allowed under §431.54 (d), (e) or
(D), it must certify to CMS that the
statutory safegunards and requirements
for an exception under section 1915(a)
of the Act are met.

(2) Timing of certification. (1) For an
exception under §431.54(d), the State
may not institute the project until
after it has submitted the certification
and CMS has made the findings re-
quired under the Act, and so notified
the State.

-(ii) For exceptions under §431.54 (e) or
(f), the State must submit the certifi-
cate by the end of the gquarter in which
it implements the project.

{56 FR 8847, Mar. 1, 1981, as amended a} 67 FR
41084, June 14, 2002; 72 FR 68091, Dec. 4, 2007]

§481.52 Payments for
nished out of State.

(a) Stafutory basis. Section 1902(a)(16)
of the Act authorizes the Secretary to
prescribe State plan requirements for
furpnishing Medicaid to State residents
who are absent from the State.

(b) Payment for services. A State plan
must provide that the State will pay
for services furnished in another State
to the same extent that it would pay
for services furnished within its bound-
aries if the services are furnished to a

services fur-
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recipient who is a resident of the State,
and any of the following conditions is
met:

(1) Medical services are needed be-
cause of a medical emergency;

(2) Medical services are needed and
the recipient’s health would be endan-
gered if he were required to travel to
his State of residence;

(3) The State determines, on the
basis of medical advice, that the need-
ed medical services, or necessary sup-
plementary resources, are more readily
available in the other State;

(4) It is general practice for recipi-
ents in a particular locality to use
medical resources in another State.

(c) Cooperation among States. The plan
must provide that the State will estab-
lish procedures to facilitate the fur-
nishing of medical services to individ-
uals who are present in the State and
are eligible for Medicaid under another
State’s plan.

§431.53 Assurance of transportation.

A State plan must—

(a) Specify that the Medicaid agency
will ensure necessary transportation
for recipients to and from providers;
and

(b) Describe the methods that the
agency will use to meet this require-
ment.

[74 FR 31195, June 30, 2009)

§431.54 Excepfions to certain State
plan requirements.

(a) Statutory basis—(1) Section 1915(a)
of the Act provides that a State shall
not be deemed to be out of compliance
with the requirements of sections
1902(a)(1), (10), or (23) of the Act solely
because it has elected any of the excep-
tions set forth in paragraphs (b) and (d)
through (f) of this section.

(2) Section 1915(g) of the Act provides
that a State may provide, as medical
assistance, targeted case management
services under the plan without regard
to the requirements of sections
1902(a)(1) and 1902(a)(10)(B) of the Act.

(b) Additional services under a prepay-
ment system. If the Medicaid agency
contracts on a prepayment basis with
an organization that provides services
additional to those offered under the
State plan, the agency may restrict the
provision of the additional services to
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categories specified by the agency
under §435.121.

§435.402 [Reserved]

§435.408 State residence.

(a) Requirement. The agency must
provide Medicaid to eligible residents
of the State, including residents who
are absent from the State. The condi-
tions under which payment for services
is provided to out-of-State residents
are set forth in §431.52 of this chapter.

(b) Definition. For purposes of this
section—Institution has the same mean-
ing as Institution and Medical institu-
tion, as defined in §435.1010. For pur-
poses of State placement, the term also
includes. foster care homes, licensed as
set forth in 45 CFR 1356.20, and pro-
viding food, shelfer and supportive
services to one or more persons unre-
lated to the proprietor.

() Incapability of indicating intent,
For purposes of this section, an indi-
vidual is considered incapable of indi-
cating intent if the individual—

(1) Has an 1.Q. of 49 or less or has a
mental age of T or less, based on tests
acceptable to the mental retardation
agency in the State:

(2) Is judged legally incompetent; or

(@) Is found incapable of indicating
intent based on medical documentation
obtained from a physician, psycholo-
gist, or other person licensed by the
State in the field of mental retarda-
tion.

(d) Who is a Stale resident. A resident
of a State is any individual who:

(1) Meets the conditions in para~-
graphg (e) through (i) of this section; or

{2) Meets the criteria specified in an
interstate agreement under paragraph
(k) of this section,

(e) Placement by a State in an out-of-
State institution—(1) General rule. Any
agency of the State, including an enti~
ty recognized under State law as being
under contract with the State for such
purposes, that arranges for an indi-
vidual to be placed in an institution lo-
cated in another State, is recognized as
acting on behalf of the State in making
a placement. The State arranging or
actually making the placemernt is con-
sidered as the individual’s State of res-
idence.

42 CFR Ch. IV (10-1-11 Edition)

(2) Any action beyond providing in-
formation to the individual and the in-
dividual’s family wounld constitute ar-
ranging or making a State placement.
However, the following actions do not
constitute State placement:

(1) Providing basic information to in-
dividuals about another State’s Med-
icaid program, and information about
the availability of health care services
and facilities in another State.

(ii) Assisting an individual iz locat-
ing an institution in another State,
provided the individual is capable of in-
dicating intent and independently de-
cides to move.

(8) When a competent individual
leaves the facility in which the indi-
vidual is placed by a State, that indi-
vidual's State of residence for Medicaid
purposes is the State where the indi-
vidual is physically located.

(4) Where a placement is initiated by
a State because the State lacks a suffi-
cient number of appropriate facilities
to provide services to its residents, the
State making the placement is the in-
dividual’s State of residence for Med-
icaid purposes.

() Individuals receiving a State supple-
mentary payment (SSP). For individuals
of any age who are receiving an SSP,
the State of residence is the State pay-
ing the SSP.

{g) Individuals receiving Title IV-E pay-
ments. For individuals of any age who
are receiving Federal payments for fos-
ter care and adoption assistance under
title IV-E of the Social Security Act,
the State of residence is the State
where the child lives,

(h) Individuals under Age 21. (1) For
any individual who is emancipated
from his or her parents or who is mar-
ried and capable of indicating intent,
the State of residence is the State
where the individual is living with the
intention to remain there permanently
or for an indefinite period.

(2) For any individual not residing in
an institution as defined in paragraph
(b) whose Medicaid eligibility is based
on blindness or disability, the State of
residence is the State in which the in-
dividual is living.

(8) For any other non-institutional-
ized individual not subject to para~
graph (h)(1) or (h)(2) of this section, the
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State of residence is determined in ac-
cordance with 45 CFR 233.40, the rules
governing residence under the AFDC
program.

(4) For any institutionalized indi-
vidual who is neither married nor
emancipated, the State of residence
is—

(1) The parent’s or legal guardian’s
State of residence at the time of place-
ment (if a legal guardian has been ap-
pointed and parental rights are termi-
nated, the State of residence of the
guardian is used instead of the par-
ent’s); or

(ii) The current State of residence of
the parent or legal guardian who files
the application if the individual is in-
stitutionalized in that State (if a legal
guardian has been appointed and paren-
tal rights are terminated, the State or
residence of the guardian is used in-
stead of the parent’s).

(iii) The State of residence of the in-
dividual or party who files an applica-
tion is used if the individual has been
abandoned by his or her parent(s), does
not have a legal guardian and is insti-
tutionalized in that State.

1) Individuals Age 21 and over. (1) For
any individual not residing in an insti-
tution as defined in paragraph (b), the
State of residence is the State where
the individual is—

(i) Living with the intention to re-
main there permanently or for an in-
definite period (or if incapable of stat-
ing intent, where the individual is liv-
ing); or

(ii) Living and which the individual
entered with a job commitment or
seeking employment (whether or not
currently employed).

(2) For any institutionalized indi-
vidual who became incapable of indi-
cating intent before age 21, the State of
residence is—

(i) That of the parent applying for
Medicaid on the individual’s behalf, if
the parents reside in separate States (if
a legal guardian has been appointed
and parental rights are terminated, the
State of residence of the guardian is
used instead of the parent’s);

(ii) The parent’s or legal guardian’s
State of residence at the time of place-
ment (if a legal guardian has been ap-
pointed and parental rights are termi-
nated, the State of residence of the

§435.403

guardian is used instead of the par-
ent’s); or

(ii1) The current State of residence of
the parent or legal guardian who files
the application if the individual is in-
stitutionalized in that State (if a legal
guardian has been appointed and paren-
tal rights are terminated, the State of
residence of the guardian is used in-
stead of the parent’s).

(iv) The State of residence of the in-
dividual or party who files an applica-
tion is used if the individual has been
abandoned by his or her parent(s), does
not have a legal guardian and is insti-
tutionalized in that State.

() For any institutionalized indi-
vidual who became incapable of indi-
cating intent at or after age 21, the
State of residence is the State in which
the individual is physically present, ex~
cept where another State makes a
placement.

(4) For any other institutionalized in~
dividual, the State of residence is the
State where the individual is living
with the intention to remain there per-
manently or for an indefinite period.

(j) Specific prohibitions. (1) The agency
may not deny Medicaid eligibility be-
cause an individual has not resided in
the State for a specified period.

(2) The agency may not deny Med-
icaid eligibility to an individual in an
institution, who satisfies the residency
rules set forth in this section, on the
grounds that the individual did not es-
tablish residence in the State before
entering the institution.

(3) The agency may not deny or ter-
minate a resident’s Medicaid eligibility
because of that person's temporary ab-
sence from the State if the person in-
tends to return when the purpose of the
absence has been accomplished, unless
another State has determined that the
person is a resident there for purposes
of Medicaid.

(E) Interstate agreements. A State may
have a written agreement with another
State setting forth rules and proce-
dures resolving cases of disputed resi-
dency. These agreements may establish
criteria. other than those specified in
paragraphs (c) through (i) of this sec-
tion, but must not include criteria that
result in loss of residency in both
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States or that are prohibited by para-
graph (§) of this section. The agree-
ments must contain a procedure for
providing Medicaid to individuals pend-
ing resolution of the case. States may
use interstate agreeements for pur-
poses other than cases of disputed resi-
dency- to facilitate administration of
the program, and to facilitate the
placement and adoption of title IV-E
individuals when the child and his or
her adoptive parent(s) move into an-
other State.

Q) Continued Medicaid for institu-
tionalized recipients. If an agency is pro-
viding Medicaid to an institutionalized
recipient who, as a result of this sec-
tion, would be considered a resident of
a different State— ’

(1) The agency must continue to pro-
vide Medicaid to that recipient from
June 24, 1983 until July 5, 1984, unless it
makes arrangements with another
State of residence to provide Medicaid
at an earlier date: and

(2) Those arrangements must not in-
clude provisions prohibited by para-
graph (h) of this section.

(m) Cases of disputed residency. Where
two or more States cannot resolve
which State is the State of residence,
the State where the individual is phys-
ically located is the State of residence.

[49 FR 13531, Apr. 5, 1984, as amended at 55
FR 48609, Nov, 21, 1980; 71 FR 39222, July 12,
2006]

§435.404 Applicant’s choice of cat-
egory.

The agency must allow an individual
who would be eligible under more than
one category to have his eligibility de-
termined for the category he selects.

§435.406 Citizenship and alienage,

(a) The agency must provide Med-
icaid to otherwise eligible residents of
the United States who are—

(1) Citizens: (i) Under a declaration
required by section 1137(d) of the Act
that the individual is a citizen or na~
tional of the United States; and

(ii) The individual has provided satis-
factory documentary evidence of citi-
zenship or national status, as described
in §435.407.

(iii) An individual for purposes of the
declaration and citizenship documenta~-
tion requirements discussed in para-

42 CFR Ch. IV (10-1-11 Edition)

graphs (a)(1)({) and (a){(1)(ii) of this sec-
tion includes both applicants and re-
cipients under a section 1115 dem-
onstration (including a family plan-
ning demonstration project) for which
a State receives Federal financial par-
ticipation in their expenditures, as
though the expenditures were for med-
ical assistance.

(iv) Individuals must declare their
citizenship and the State must docu-
ment the individual’s citizenship in the
individual’s eligibility file on initial
applications and initial redetermina-
tions effective July 1, 2006.

(v) The following groups of individ-
uals are exempt from the requirements
in paragraph (a)(1)(ii) of this section:

(A) Individuals receiving SSI benefits
under title XVI of the Act.

(B) Individuals entitled to or enrolled
in any part of Medicare.

(C) Imdividuals receiving disability
insurance benefits under section 223 of
the Act or monthly benefits nunder sec-
tion 202 of the Act, based on the indi-
vidual’s disability (as defined in sec-
tion 223(d) of the Act).

(D) Individuals who are in foster care
and who are assisted under Title TV-B
of the Act, and individuals who are re-
cipients of foster care maintenance or
adoption assistance payments under
Title IV-R of the Act.

(2)(i) Ezcept as specified in 8 U.S.C.
1612(b)(1) (permitting States an option
with respect to coverage of certain
qualified aliens), qualified aliens as de-
scribed in section 431 of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (8 U.S.C.
1641) (including qualified aliens subject
to the 5-year bar) who have provided
satisfactory documentary evidence of
Qualified Alien status, which status
has beéen verified with the Department
of Homeland Security (DHS) under a
declaration required by section 1137(d)
of the Act that the applicant or recipi-
ent is an alien in a satisfactory immi-
gration status.

(ii) The eligibility of qualified aliens
who are subject to the 5-year bar in 8
U.S.C. 1613 is limited to the benefits de-
scribed in paragraph (b) of this section.

(b) The agency must provide payment
for the services described in §440.255(c)
of this chapter to residents of the State
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47 FR 28652-01, 1982 WL 139080(F.R.)
RULES and REGULATIONS
DEPARTMENT OF HEALTH AND HUMAN SERVICES
Health Care Financing Administration
42 CFR Parts 431, 435, and 436

Medicaid Program; Entitlement of Children for Whom Payments Are Made Under the Foster Care Maintenance
Payments Program or the Adoption Assistance Program

Thursday, July 1, 1982

*28652 AGENCY: Health Care Financing Administration (HCFA), HHS.

ACTION: Final rule.

SUMMARY:: These final regulations implement the Medicaid provisions of the Adoption Assistance and Child Welfare Act
of 1980 (Pub. L. 96-272). That law established a new title IV-E of the Social Security Act, providing for adoption subsidies
for certain hard-to-place children and for an expanded foster care program. Under the law, children for whom adoption
assistance of foster care maintenance payments are made are entitled to Medicaid. These final regulations specify that the
State making payments for a child under its *28653 title IV-E program is also responsible for Medicaid for that child.
EFFECTIVE DATE: September 29, 1982.

FOR FURTHER INFORMATION CONTACT:

Marinos T. Svolos, (301) 594-9052.

SUPPLEMENTARY INFORMATION:

A. Background

The Adoption Assistance and Child Welfare Act of 1980 (Pub. L. 96-272), enacted June 17, 1980, seeks to assure adequate
planning and services to—(1) alleviate family problems that would otherwise result in a child’s removal from home; and (2)
provide alternative care for a child who cannot return home. The law created a new title IV-E of the Social Security Act (the
Act), which replaces the foster care program under title IV-A (Aid to Families with Department Children (AFDC)) and
establishes and adoption assistance program that provides continuing adoption subsidies, Medicaid, and title XX (social
services) benefits for hard-to-place children with special needs. (Additional changes were made by the Omnibus Budget
Reconciliation Act of 1981, Pub. L. 97-35, which amended title XX to create the Social Services Block Grant and gave States
flexibility to determine whether to provide social services to title [V-E individuals.)

The children covered under the adoption program are those who are eligible for AFDC, title IV-E foster care maintenance
payments, or Supplemental Security Income (SSI). Regulations implementing the adoption assistance program will be
published separately by the Office of Human Development Services.

In addition to providing Federal funds to finance continuing adoption assistance for hard-to-place SSI, AFDC, and title IV-E
foster care children with special needs, Pub. L. 96-272 also entitles two new groups to benefits under-the foster care
maintenance payment program: (1) certain children voluntarily removed from their homes; and (2) children in public
non-detention-type child-care facilities that house no more than 25 children. Previously, the law had provided reimbursement
for foster care only for children removed from their homes as a result of a judicial determination, and did not permit Federal
funds for foster care provided for children in public institutions.

The new provisions of law mandate Medicaid eligibility for all children for whom payments are made under the foster care
maintenance payments program or the adoption assistance program. These children are deemed to be recipients of AFDC
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under title IV-A of the Act. This is required by sections 472(h) and 473(b) of the Act which were added by section 101 of
Pub. L. 96-272. (Effective October 1, 1983, section 472(h) will be redesignated as 472(d)). Since AFDC recipients are
automatically eligible for Medicaid by virtue of their AFDC recipient status, Pub. L. 96-272, by providing for “deemed”
AFDC recipient status, provides mandatory Medicaid coverage for these individuals.

Usually, when a recipient of a cash assistance program that is linked to Medicaid moves to another State, the individual loses
eligiblity for that cash assistance program (and Medicaid) in the originating State, and is covered for both programs by the
new State if he or she meets that State’s requirements.

However, section 475(3)(B) of the Act and section 101(a)(4)(A) of Pub. L. 96-272 require that, for adoption assistance
agreements between State social service agencies and adoptive parents entered into on or after October 1, 1983, the
agreement must remain in effect regardless of the State in which the adoptive parents reside at any given time. Thus, the
originating State will remain responsible for continuing the adoption assistance payments even if the family moves. (Before
that date, if the family moves to another State, the originating State may either continue the payments or end the agreement.)

Section 2171 of the 1981 Omnibus Budget Reconciliation Act, Pub. L. 97-35, subsequently amended section 1902(a)(10)(A)
of the Act to require a Medicaid agency to provide Medicaid coverage for all children receiving aid or assistance under the
State’s title IV-E programs. Therefore, so long as a State continues to provide title IV-E assistance, the State is required to
continue Medicaid, even if a child moves to a second State.

B. Proposed Regulations

We issued a Notice of Proposed Rulemaking (NPRM) on December 31, 1980 (45 FR 82254). In that document, published
before the enactment of Pub. L. 97-35, we proposed that the State making the foster care maintenance payments or the
adoption assistance payments would be required to retain responsibility for Medicaid. This was consistent with HCFA policy
requiring the State that provides cash assistance resulting in Medicaid eligibility also to have responsibility for Medicaid for
the individuals involved. (42 CFR 435.110, 435.120, 435.130, and 436.110 state this policy.) The proposal also represented a
continuation of policy in effect under the title IV-A AFDC foster care program, which required that the State with initial
responsibility for foster care payments retain that financial responsibility, including Medicaid, when the foster care placement
is made out-of-State. As explained above, the policy of requiring that a Medicaid agency provide coverage for all children
receiving aid or assistance under the States’ title IV-E program was subsequently legislated by section 2171 of Pub. L. 97-35.

C. Final Regulations

Since the Omnibus Budget Reconciliation Act of 1981 mandates the policy we proposed, these final regulations require
States to provide Medicaid coverage for all children for whom payments are made under the State’s title IV-E program, even
if the child moves to another State, We are making the following changes in current regulations:

(1) 42 CFR 431.52, regulations on payments for Medicaid services furnished out of State, is changed to clarify that the
originating State retains financial responsibility for Medicaid when a child whose eligibility is based on receipt of title IV-E
payments from that State moves to another State.

(2) We are adding 42 CFR 435.118 and 42 CFR 436.118 to require Medicaid coverage of children for whom title IV-E
payments are made.

(3) We are amending the definitions relating to institutional status (42 CFR 435.1009) to implement the provision concerning
public child-care institutions that accommodate no more than 25 children. Since AFDC-foster care under title IV-A will not
be completely phased out until October 1, 1982, the provision applies both to that program and to the foster care maintenance
program under title IV-E.

Because 42 CFR 435.1008 prohibits Federal matching in expenditures for services provided to individuals who are inmates
of public institutions, we are clarifying the definition of public institution to exclude from this prohibition the non-detention
type institutions serving children in foster care who are entitled to Medicaid.
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D. Public Comments

We received 24 comments on the NPRM. Twelve of the comments were from child advocacy groups, ten from State
agencies, and two from an association representing welfare administrators. The specific comments and our responses are as
follows:

1. Responsibility for Medicaid—

Comment: Nine commenters agreed that the originating State should be fiscally responsible for the cost of Medicaid when a
title IV-E child moves to a second State. However, two commenters recommended that the *28654 receiving State should
provide a Medicaid identification card and be fiscally responsible for the Medicaid benefits the child receives in that State.
Eleven commenters believe that the use of an out-of-State Medicaid card from the originating State may create unnecessary
problems. The problems include— '

For the beneficiary, locating a sufficient number of providers willing to accept out-of-State Medicaid cards. (Some providers
may be reluctant because of their unfamiliarity with the requirements of another Medicaid agency.)

For the originating State, administrative difficulties as it attempts to guarantee service coverage and provider compliance
across State lines.

Four commenters supported the use of interstate agreements to address difficulties in providing Medicaid across State lines.
Other commenters recommended that interstate agreements be required, or that HCFA develop procedures to resolve these
problems.

Response: As a result of the amendment made by Pub. L. 97-35, section 1902(a)(10)(A) of the Act is clear in requiring that
the State providing the title IV-E assistance must provide Medicaid. Section 475(3) of the Act requires that as of October 1,
1983, the adoption assistance agreement remain in effect regardless of the State the family resides in at any given time.
Therefore, the statute requires the originating State to continue Medicaid even if an eligible child moves to another State.
(Our -actuaries estimate that fewer than 350 children for whom adoption assistance payments are made will move to another
State during the next five years.)

We are not currently developing procedures to solve potential administrative problems that may result from this requirement
because we believe that States should be free to agree among themselves on procedures. A State may enter into an agreement
with another State to facilitate the provision of Medicaid for title IV-E children who move to a second State. Two States can
agree, for example, that the receiving State would issue its Medicaid card and provide its program of Medicaid coverage, so
long as the receiving State’s program includes the services provided by the originating State. The two States may decide that
the originating State should reimburse the receiving State for the Medicaid cost.

States might also agree to accept providers certified by the receiving State. Such an agreement relieves the burden that a
provider might have in completing a second State’s certification process.

Although we encourage the use of interstate agreements, for the benefit of-both beneficiaries and State Medicaid agencies,
the statute does not require that States develop those agreements. Section 101(a)(4)(B) of Pub. L. 96-272 provides that any
such interstate compacts “are hereby approved by Congress”.

2. Regulatory location of Medicaid revisions—

Comment: Two commenters recommended that we not amend current Medicaid regulations that deal with residency. We
proposed to amend §§ 435.403 and 436.403, regulations on State residerce, to clarify that a child receiving payments under
title IV-E of the Act remains a resident of the State making those payments, even if the child moves to another State. The
commenters suggested that the necessary changes be made in other sections of the regulations because, as proposed, the
changes in the residency sections might encourage some States to exclude children from public school unless non-resident
tuition was paid (in the case of a child who, for Medicaid purposes only, is considered to be a resident of another State).

Response: The purpose of Medicaid residency requirements is to assure that individuals are not denied eligibility due to a
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situation in which no State assumes responsibility for the individual’s Medicaid services.

We believe that, with the change in section 1902(a)(10)(A) of the Act, which clearly connects responsibility for Medicaid to
the State providing the title IV-E assistance, there is now no need to change the residency sections of the Medicaid
regulations.

3. Private health insurance—

Comment: One State agency suggested that, to reduce Medicaid costs, an adoptive parent with health insurance coverage be
required to pursue extension of that coverage for an adopted child.

Response: There is no authority in either Pub. L. 96-272 or the Act to require that individuals purchase health insurance.
Thus, it would be inconsistent with the Medicaid statute, as well the policy objectives of Pub. L. 96-272 of encouraging
adoptions and foster homes for these children, for us to adopt this suggestion. However, Medicaid’s responsibility for
payment of medical care is only for that portion of covered services not covered by any other third parties. (A third party is
any individual, entity or program that is or may be liable to pay all or part of the medical cost of a Medicaid beneficiary.
Medicaid third party liability regulations are contained in 42 CFR Part 433, Subpart D.) Therefore, if an adopted child is
covered by the parents’ insurance, the usual Medicaid rules will apply.

4. Requirement for adoption assistance payments—

Comment: Three commenters objected to the provisions that cash payments be required to trigger Medicaid eligibility. They
suggested that any assistance made under a title IV-E adoption assistance agreement for the benefit of the child (such as
payment for a wheelchair) should trigger Medicaid eligibility for the duration of the adoption assistance agreement. The
commenters argued that a requirement for continuing adoption assistance payments is administratively burdensome.

Response:Section 473 of the Act authorizes States to make adoption assistance cash payments on behalf of eligible children.
Section 473(b) of the Act allows only the adoption assistance cash payments under the adoption assistance agreement to
trigger Medicaid eligibility for these children. Under the provisions of the adoption assistance agreement, States will indicate
the amounts of the adoption assistance cash payments, however minimal, and the duration of the agreement.

E. Impact Analyses
Executive Order 12291

We have determined that these final rules do not meet the criteria for a major rule as defined in section I(b) of Executive
Order 12291. That is, these rules will not have an annual effect on the economy of $100 million or more; or cause a major
increase in costs or prices for consumers, individual industries, government agencies, or geographic regions; or cause
significant adverse effects on business or employment.

We do not anticipate any additional Medicaid costs as a result of Medicaid coverage for children for whom payments are
made under the adoption assistance program because all those children were previously eligible for cash assistance and
Medicaid. Since these children are considered hard-to-place children for varicus reasons (age, disabilities, etc.), and the
States have unsuccessfully attempted to place the children, it is unlikely that they would be adopted or otherwise removed
from Medicaid eligibility, and therefore would have remained on the Medicaid rolls. We expect that in some cases, adoptive
parents will include the *28655 children under their private medical insurance, thus reducing Medicaid costs.

We estimate that Medicaid costs for the two new groups of foster care children will amount to approximately $307,000 per
year. This is based on estimates of approximately 1,000 children in foster care placement and $307 in medical expenditures
per child. (The average projected cost per eligible AFDC child under Medicaid for fiscal year 1982, is $307.)

Regulatory Flexibility Act
The Regulatory Flexibility Act of 1980, Pub. L. 96-354, requires that an agency prepare a regulatory flexibility analysis for a
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proposed rule, or a final rule issued after a proposal, if a rule would have a significant economic impact on a substantial
number of small businesses, small non-profit organizations, or small governmental jurisdictions. However, this requirement
does not apply to final rules for which a proposed rule was published before January 1, 1981 (section 4 of the Regulatory
Flexibility Act). Because the proposed rule that preceded this final rule was published earlier, an analysis is not required
under the Regulatory Flexibility Act.

However, we expect that the additional annual cost of the States and Federal government will total less than $1 million per
year. Therefore, the Secretary certifies, under section 605(b) of Title 5, United States Code, that this final rule will not have a
significant economic impact on a substantial number of small entities.

List of Subjects

42 CFR Part 431

Adoption assistance, Administrative practice and procedure, Contracts (agreements), Fair hearings, Federal financial
participation, Foster care maintenance payments, Grant-in-aid program—health, Health facilities, Health maintenance
organizations (HMO), Indians, Information (disclosure), Medicaid, Mental health centers, Prepaid health plans, Privacy,
Quality control, Reporting requirement.

42 CFR Part 435

Adoption assistance, Aid to families with dependent children, Aliens, Categorically needy, Contracts (agreements—state
plan), Eligibility, Foster care maintenance payments, Grant-in-aid program—health, Health facilities, Medicaid, Medically
needy, Reporting requirements, Spend-down, Supplemental security income (SSI).

42 CFR Part 436 »

Adoption assistance; Aid to families with dependent children, Aliens, Contracts (agreements), Eligibility, Foster care
maintenance payments, Grant-in-aid program—health, Guam, Health facilities, Medicaid, Puerto Rico, Supplemental
security income (SSI), Virgin Islands.

42 CFR Chapter 1V is amended as set forth below:

PART 431—STATE ORGANIZATION AND GENERAL ADMINISTRATION
The authority citation for Part 431 reads as follows: Section 1102 of the Social Security Act (42 U.S.C. 1302).

A. Section 431.52 is amended by revising paragraphs (a) and (b) to read as follows:
42 CFR § 431.52

§ 431.52 Payments for services furnished out of State.
(a) Basis and purpose. This section implements—-—(a)(1) Section 1902(a)(16) of the Act, which authorizes the Secretary to
prescribe State plan requirements for furnishing Medicaid to State residents who are absent from the State; and

(a)(2) Section 1902(a)(10)(A) of the Act, which requires a State plan to provide for Medicaid for all individuals receiving
assistance under the State’s title IV-E plan.

(b) Payment for services. A State plan must provide that the State will furnish Medicaid to—(b)(1) A recipient who is a
resident of the State while that recipient is in another State, to the same extent that Medicaid is furnished to residents in the
State, when—

(b)(1)(i) Medical services are needed because of a medical emergency;

(b)(1)(i1) Medical services are needed because the recipient’s health would be endangered if he were required to travel to his
State of residence;

(&3]
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(b)(1)(iii) The State determines, on the basis of medical advice, that the needed medical services, or necessary supplementary
resources, are more readily available in the other State; or

(b)(1)(iv) It is general practice for recipients in a particular locality to use medical resources in another State; and

s

(b)(2) A child for whom the State makes adoption assistance or foster care maintenance payments under title IV-E of the Act.
IEEEE

PART 435—ELIGIBILITY IN THE STATES, DISTRICT OF COLUMBIA AND THE NORTHERN MARIANA

ISLANDS
B. Part 435 is amended as follows:

1. The table of contents for Part 435 is amended by adding under Subpart B a new center heading following § 435.115, and a

new § 435.118 to read as follows:
EE O O 3

Subpart B—Mandatory Coverage of the Categorically Needy
* ok ok ok ok

Mandatory Coverage of Adoption Assistance and Foster Care Children

Sec.435.118 Children for whom adoption assistance or foster care maintenance payments are made.* * * * *
Authority: Sec. 1102, Social Security Act (42 U.S.C. 1302).

42 CFR §435.118

2. A new center heading and § 435.118 are added in-Subpart B to read as follows:

Mandatory Coverage of Adoption Assistance and Foster Care Children
42 CFR §435.118

§ 435.118 Children for whom adoption assistance or foster care maintenance payments are made.
The agency must provide Medicaid to children for whom adoption assistance or foster care maintenance payments are made
under title IV-E of the Act.

3. Section 435.1009 is amended by reprinting the introductory language, adding in alphabetical order the definition of
“child-care institution”, and revising the definition of “public institution” as follows:
42 CFR § 435.1009

§ 435.1009 Definitions relating to institutional status.
For purposes of FFP, the following definitions apply:

® k& & %
" “Child-care institution” means a nonprofit private child-care institution, or a public child-care institution that accommodates
no more than twenty-five children, which is licensed by the State in which it is situated, or has been approved by the agency
of the State responsible for licensing or approval of institutions of this type, as meeting the standards established for
licensing. The term does not include detention facilities, forestry camps, training schools or any other facility operated
primarily for the detention of children *28656 who are determined to be delinquent.

& ook ok ok

“Public institution” means an institution that is the responsibility of a governmental unit or over which a governmental unit
exercises administrative control. The term “public institution” does not include (1) a medical institution as defined in this
section; (2) an intermediate care facility as defined in §§ 440.140 and 440.150 of this chapter; (3) a publicly operated
community residence that serves no more than 16 residents, as defined in this section; or (4) a child-care institution as
defined in this section with respect to (i) children for whom foster care maintenance payments are made under title IV-E of
the Act; and (ii) children receiving AFDC—foster care under title IV-A of the Act.

PART 436—ELIGIBILITY IN GUAM, PUERTO RICO, AND THE VIRGIN ISLANDS
C. Part 436 is amended as follows:
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42 CFR §436.118
1. The table of contents for Part 436 is amended by adding under Subpart B a new § 436.118 to read as follows:

Subpart B—Mandatory Coverage of the Categorically Needy

* % % * *Sec.436.118 Children for whom adoption assistance or foster care maintenance payments are made.* * * * *
Authority: Sec. 1102, Social Security Act (42 U.S.C. 1302)

42 CFR §436.118

2. A new § 436.118 is added to read as follows:

42 CFR § 436.118

§ 436.118 Children for whom adoption assistance or foster care maintenance payments are made.

The agency must provide Medicaid to children for whom adoption assistance or foster care maintenance payments are made
under title IV-E of the Act.

(Catalog of Federal Domestic Assistance Program No. 13.714, Medical Assistance Program)
Dated: April 28, 1982.

Carolyne K. Davis

Administrator, Health Care Financing Administration.

Approved: June 14, 1982,
Richard S. Schweiker,

Secretary.

[FR Doc. 82-17750 Filed 6-30-82; 8:45 am]

BILLING CODE 4120-03-M
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